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DEPARTMENT OF THE TREASURY
I nternal Revenue Service
26 CFR Part 1

[ REG 152354- 04]
RN 1545- BEO5

Desi gnated Roth Contributions to Cash or Deferred Arrangenents
Under Section 401(k)

AGENCY: Internal Revenue Service (IRS), Treasury.

ACTI ON: Notice of proposed rul emaking.

SUMMARY: Thi s docunment contains proposed amendnents to the regul ations
under section 401(k) and (n) of the Internal Revenue Code. These
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proposed regul ati ons woul d provi de gui dance concerni ng the requirenments
for designated Roth contributions to qualified cash or deferred
arrangenents under section 401(k). These proposed regul ati ons woul d

af fect section 401(k) plans that provide for designated Roth
contributions and participants eligible to make el ective contributions
under these pl ans.

DATES: Witten or electronic conments and requests for a public hearing
nmust be received by May 31, 2005.

ADDRESSES: Send subni ssions to: CC: PA:LPD: PR ( REG- 152354-04), room

5203, Internal Revenue Service, POB 7604, Ben Franklin Station

Washi ngt on, DC 20044. Subni ssions may be hand-delivered Monday through

Friday between the hours of 8 a.m and 4 p.m to CC: PA LPD: PR (REG

152354-04), Courier's Desk, Internal Revenue Service, 1111 Constitution

Avenue, NW, Washington, DC. Alternatively, taxpayers may submt

conmments electronically via the RS Internet site at http://ww.irs.gov/regs or the
(indicate I RS and REG 152354-04).

FOR FURTHER | NFORMATI ON CONTACT: Concerning the regul ations, R Lisa
Mojiri-Azad or Cathy A Vohs, 202-622-6060; concerning subm ssions and
requests for a public hearing, contact Treena Garrett, 202-622-7180
(not toll-free nunbers).

SUPPLEMENTARY | NFORMATI ON

Paper wor k Reducti on Act
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The coll ection of information contained in this notice of proposed
rul emaki ng has been submtted to the Ofice of Management and Budget
for review in accordance with the Paperwork Reduction Act of 1995 (44
U S.C. 3507(d)). Comments on the collection of information should be
sent to the Ofice of Management and Budget, Attn: Desk O ficer for the
Department of the Treasury, Ofice of Information and Regul atory
Affairs, Washington, DC 20503, with copies to the Internal Revenue
Service, Attn: IRS Reports Clearance O ficer, SE W CAR MP:T:T:SP
Washi ngt on, DC 20224. Conments on the collection of information should
be received by May 2, 2005. Comments are specifically requested
concer ni ng:

Vet her the proposed collection of information is necessary for the
proper performance of the functions of the Internal Revenue Service,

i ncl udi ng whether the information will have practical utility;

The accuracy of the estimted burden associated with the proposed
collection of information (see bel ow);

How the quality, utility, and clarity of the information to be
col l ected may be enhanced;

How t he burden of conplying with the proposed collection of
i nformati on may be minim zed, including through the application of
aut omat ed col |l ection techni ques or other forms of information
t echnol ogy; and

Estimates of capital or start-up costs and costs of operation
mai nt enance, and purchase of service to provide information.

The collection of information in this proposed regulation is in 26
CFR 1.401(k)-1(f)(1)&(2). This information is required to conmply with
t he separate accounting and recordkeepi ng requirements of section 402A
This information will be used the IRS and enpl oyers nmmi ntaining section
401(k) plans to insure conpliance with the requirements of section
402A. The collection of information is required to obtain a benefit.
The likely recordkeepers are state or |ocal governments, business or
other for-profit institutions, nonprofit institutions, and small
busi nesses or organi zati ons.

Estimated total annual recordkeepi ng burden: 157,500 hours.

Esti mat ed average annual burden hours per recordkeeper: 1 hour

Esti mat ed number of respondents recordkeepers: 157, 500.

An agency may not conduct or sponsor, and a person is not required
to respond to, a collection of information unless it displays a valid
control nunber assigned by the Ofice of Managenment and Budget.

Books or records relating to a collection of information nust be
retained as long as their contents nmay beconme material in the
admi ni stration of any internal revenue |aw. Generally, tax returns and
tax return information are confidential, as required by 26 U. S.C. 6103.

Backgr ound

Thi s docunent contains proposed anendments to the | ncone Tax
Regul ations (26 CFR Part 1) under section 401(k) and (m of the
I nternal Revenue Code of 1986 (Code). The amendnents woul d provide
gui dance on designated Roth contributions under section 402A of the
Code, added by section 617(a) of the Econonmic Growh and Tax Reli ef
Reconciliation Act of 2001 (Public Law 107-16, 115 Stat. 38) (EGIRRA).
Section 401(k) provides that a profit-sharing, stock bonus, pre-
ERI SA noney purchase or rural cooperative plan will not fail to qualify
under section 401(a) nerely because it contains a cash or deferred
arrangenent. Contributions made at the election of an enpl oyee under a
qualified cash or deferred arrangement are known as el ective
contributions. Generally, such elective contributions are not
includible in income at the time contributed and are sonetinmes referred
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to as pre-tax elective contributions.

Under section 402A, beginning in 2006, a plan may pernit an
enpl oyee who makes el ective contributions under a qualified cash or
deferred arrangenent to designate sonme or all of those contributions as
Roth contributions. Although designated Roth contributions are elective
contributions under a qualified cash or deferred arrangenent, unlike
pre-tax elective contributions, they are currently includible in gross
i ncome. However, a qualified distribution of designated Roth
contributions is excludable from gross incomne.

On Decenber 29, 2004, final regul ations under section 401(k) were
i ssued (69 FR 78144). Those regul ations apply to plan years begi nning
on or after January 1, 2006. Under those final regul ations, Sec.
1.401(k)-1(f) was reserved for special rules for designated Roth
contributions. These proposed regul ati ons woul d anmend t hose fina
regulations to fill in that reserved paragraph and provi de additional
rul es applicable to designated Roth contributions.

Expl anati on of Provisions
Rul es Relating to Designated Roth Contributions

The proposed regul ati ons provide special rules relating to
desi gnated Roth contributions under a section 401(k) plan. The proposed
regul ati ons would amend Sec. 1.401(k)-1(f) to provide a definition of
desi gnated Roth contributions and special rules with respect to such
contributions. Under these proposed regul ati ons, designated Roth
contributions are defined as elective contributions under a qualified
cash or deferred arrangenent that are: (1) Designated irrevocably by
the enpl oyee at the tine of the cash or deferred el ection as designated
Roth contributions; (2) treated by the enployer as includible in the
enpl oyee's incone at the time the enpl oyee woul d have received the
contribution ambunts in cash if the enpl oyee had not made the cash or
deferred election (e.g., by treating the contributions as wages subject
to applicable w thhol ding requirenents);
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and (3) maintained by the plan in a separate account. The proposed
regul ati ons provide that contributions may only be treated as
designated Roth contributions to the extent pernmitted under the plan

The proposed regul ati ons provide that, under the separate
accounting requirement, contributions and w thdrawal s of designated
Roth contributions nmust be credited and debited to a designated Roth
contribution account maintained for the enpl oyee who made t he
designation and the plan nust maintain a record of the enployee's
investment in the contract (i.e., designated Roth contributions that
have not been distributed) with respect to the enpl oyee's desi gnated
Roth contribution account. |In addition, gains, |osses, and other
credits or charges nmust be separately allocated on a reasonabl e and
consi stent basis to the designated Roth contribution account and ot her
accounts under the plan. However, forfeitures nay not be allocated to
t he designated Roth contribution account. The separate accounting
requi rement applies at the tinme the designated Roth contribution is
contributed to the plan and nust continue to apply until the designated
Roth contribution account is conpletely distributed.

O her Rul es

A designated Roth contribution nmust satisfy the requirenents
applicable to elective contributions made under a qualified cash or
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deferred arrangenment. Thus, designated Roth contributions are subject
to the nonforfeitability and distribution restrictions applicable to

el ective contributions and are taken into account under the ADP test of
section 401(k) in the same manner as pre-tax el ective contributions.
Simlarly, designated Roth contributions are subject to the rules of
section 401(a)(9)(A) and (B) in the sane manner as pre-tax el ective
contributions.

Section 1.401(k)-2 of the final section 401(k) regul ati ons contains
correction nmethods that a plan may use if it fails to satisfy the ADP
test for a year. The proposed regul ati ons would amend the rul es
relating to these correction nmethods to permit an HCE with el ective
contributions for a year that includes both pre-tax elective
contributions and designated Roth contributions to el ect whether excess
contributions are to be attributed to pre-tax elective contributions or
desi gnated Roth contributions.

The proposed regul ati ons provide that a distribution of excess
contributions is not includible in income to the extent it represents a
di stribution of designated Roth contributions. However, the incone
allocable to a corrective distribution of excess contributions that are
designated Roth contributions is includible in gross incone in the sane
manner as incone allocable to a corrective distribution of excess
contributions that are pre-tax elective contributions. The proposed
regul ations also provide a sinmlar rule under the correction nethods
that a plan may use if it fails to satisfy the ACP test in Sec.
1.401(m- 2.

Addi tional Required Plan Terns

In addition to the rules relating to section 401(k) and (m
di scussed above, there are other aspects of designated Roth
contributions that nmust be reflected in plan terms and are not
addressed in these proposed regul ations. For exanple, while a plan is
permtted to allow an enpl oyee to elect the character of a distribution
(i.e., whether the distribution will be made fromthe designated Roth
contribution account or other accounts), the extent to which a plan so
permts nmust be set forth in the terns of the plan. In addition, the
pl an nust provide that, for purposes of section 401(a)(31), designated
Roth contributions may be rolled over only to another plan maintaining
a designated Roth contribution account or to a Roth |IRA

Certain |Issues Not Addressed

These proposed regul ati ons do not provide gui dance with respect to
the taxation of the distribution of designated Roth contributions. For
exanpl e, the proposed regul ati ons do not provide guidance with respect
to the recovery of an enployee's investnent in the contract associated
with his or her designated Roth contributions. The I RS and Treasury
request comments on the issues on which guidance is needed with respect
to the taxation of such distributions. Commrents are al so requested on
any other issues arising under section 402A on which gui dance is
needed.

Ef fective Date
Section 402A is effective for taxable years begi nning after
December 31, 2005. These regul ations are proposed to apply to plan

years begi nning on or after January 1, 2006.

Speci al Anal yses
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It has been determined that this notice of proposed rulemaking is
not a significant regulatory action as defined in Executive Order
12866. Therefore, a regulatory assessment is not required. It is hereby
certified that the collection of information in these regulations wll
not have a significant econom c inpact on a substantial nunber of small
entities. This certification is based on the fact that nost small
entities that maintain a section 401(k) plan use a third party provider
to administer the plan. Therefore, an analysis under the Regul atory
Flexibility Act (5 U.S.C. chapter 6) is not required. Pursuant to
section 7805(f) of the Code, this notice of proposed rul emaking will be
submitted to the Chief Counsel for Advocacy of the Small Business
Admi ni stration for comrent on its inpact on small business.

Conment s and Requests for a Public Hearing

Bef ore these proposed regul ati ons are adopted as final regul ations,
consideration will be given to any witten (a signed original and 8
copies) or electronic comments that are submitted tinmely to the IRS
The I RS and Treasury request comments on the clarity of the proposed
rul es and how they can be nade easier to understand. Al coments wll
be available for public inspection and copying. A public hearing wll
be scheduled if requested in witing by any person that tinmely subnmits
witten comments. If a public hearing is schedul ed, notice of the date,
time, and place for the public hearing will be published in the Federa
Regi ster.

Drafting Information

The principal authors of these proposed regulations are R Lisa
Mojiri-Azad and Cathy A. Vohs of the Ofice of the Division Counsel/
Associ ate Chi ef Counsel (Tax Exenpt and Governnment Entities). However

ot her personnel fromthe IRS and Treasury participated in the
devel opnent of these regul ations.

Proposed Anendnents to the Regul ations
Accordingly, 26 CFR part 1 is proposed to be anmended as foll ows:
PART 1--1NCOVE TAXES

Paragraph 1. The authority citation for part 1 continues to read,
in part, as foll ows:

Authority: 26 U S.C. 7805 * * *
Par. 2. Section 1.401(k)-0 is anended by:

1. The entry for Sec. 1.401(k)--1(f) is amended by renoving
""[Reserved]'' and adding entries for Sec. 1.401(k)-1(f)(1),(2) and

(3).
2. Adding an entry for Sec. 1.401(k)-2(b)(2)(vi)(CQO
The additions read as foll ows:

[[ Page 10065]]

Sec. 1.401(k)-0 Table of contents.

* *x * *x %

Sec. 1.401(k)-1 Certain cash or deferred arrangenents.

http://a257.9.akamaitech.net/7/257/2422/01jan20051800/edocket.access.gpo.gov/2005/05-4...

Page 5 of 9

3/2/2005


http://a257.g.akamaitech.net/7/257/2422/01jan20051800/edocket.access.gpo.gov/2005/05-4

FR Doc 05-4020

* *x * *x %

(f)***

(1) I'n general

(2) Separate accounting required.

(3) Designated Roth contributions nmust satisfy rules applicable to
el ective contributions.

* *x * *x %

Sec. 1.401(k)-2 ADP test.

*x *x * % %
(b) * k%
(2) * * %
(V|) * x  *
(C) Corrective distributions attributable to designated Roth
contributions.

* *x * *x %

Par. 3. Section 1.401(k)-1(f) is revised as foll ows:

Sec. 1.401(k)-1 Certain cash or deferred arrangenents.

* *x * * %

(f) Special rules for designated Roth contributions--(1) In
general . The term desi gnated Roth contribution nmeans an el ective
contribution under a qualified cash or deferred arrangenent that, to
the extent pernitted under the plan, is--

(i) Designated irrevocably by the enpl oyee at the tine of the cash
or deferred election as a designated Roth contribution;

(ii) Treated by the enployer as includible in the enployee's incone
at the tinme the enpl oyee woul d have received the anmount in cash if the
enpl oyee had not nade the cash or deferred election (e.g., by treating
the contributions as wages subject to applicable wthholding
requi renents); and

(iii) Maintained by the plan in a separate account (in accordance
wi th paragraph (f)(2) of this section).

(2) Separate accounting required. Under the separate accounting
requi rement of this paragraph (f)(2), contributions and withdrawal s of
desi gnated Roth contributions nmust be credited and debited to a
designated Roth contribution account maintained for the enpl oyee who
made t he designation and the plan nust nmaintain a record of the
enpl oyee's investnent in the contract (i.e., designated Roth
contributions that have not been distributed) with respect to the
enpl oyee' s designated Roth contribution account. In addition, gains,
| osses, and other credits or charges must be separately allocated on a
reasonabl e and consi stent basis to the designated Roth contribution
account and other accounts under the plan. However, forfeitures may not
be allocated to the designated Roth contribution account. The separate
accounting requirement applies at the time the designated Roth
contribution is contributed to the plan and must continue to apply
until the designated Roth contribution account is conpletely
di stri buted.

(3) Designated Roth contributions nmust satisfy rules applicable to
el ective contributions. A designated Roth contribution nmust satisfy the
requi rements applicable to elective contributions made under a
qualified cash or deferred arrangement. Thus, for exanple, a designated
Roth contribution nust satisfy the requirenents of paragraphs (c) and
(d) of this section and is treated as an enpl oyer contribution for
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pur poses of sections 401(a), 401(k), 402, 404, 409, 411, 412, 415, 416
and 417. In addition, the designated Roth contributions are treated as
el ective contributions for purposes of the ADP test. Similarly, the
desi gnated Roth contribution account is subject to the rules of section
401(a)(9) (A and (B) in the sane manner as an account that contains
pre-tax elective contributions.
* *x * % %

Par. 4. Section 1.401(k)-2 is anended as foll ows:

1. A new sentence is added after the second sentence in paragraph
(b) (1) (ii).

2. The last sentence in paragraph (b)(2)(vi)(B) is amended by
renoving the period and addi ng a clause at the end.

3. Paragraph (b)(2)(vi)(C is added.

The additions read as follows:

Sec. 1.401(k)-2 ADP test.

* *x * % %
(b) * k%
(l) * * %

(ii) ** * Simlarly, a plan may permit an HCE with el ective
contributions for a year that includes both pre-tax elective
contributions and designated Roth contributions to el ect whether the
excess contributions are to be attributed to pre-tax elective
contributions or designated Roth contributions. * * *

* *x * % %

(2) * * %

(Vi) * k%

(B) * * * , except to the extent provided in paragraph
(b)(2)(vi)(C of this section.

(C) Corrective distributions attributable to designated Roth
contributions. Notw thstandi ng paragraphs (b)(2)(vi)(A) and (B) of this
section, a distribution of excess contributions is not includible in
gross incone to the extent it represents a distribution of designated
Roth contributions. However, the income allocable to a corrective
di stribution of excess contributions that are designated Roth
contributions is included in gross income in accordance with paragraph
(b)(2)(vi)(A) or (B) of this section (i.e., in the same manner as
incone allocable to a corrective distribution of excess contributions
that are pre-tax elective contributions).

* *x * % %

Par. 5. Section 1.401(k)-6 is anended as foll ows:

1. A newdefinition is added after the definition of Current year
testing nmet hod.

2. Anewdefinition is added after the definition of Pre-ERI SA
noney purchase pension pl an.

The additions read as follows:

Sec. 1.401(k)-6 Definitions.

* x * * %

Desi gnated Roth contributions. Designhated Roth contributions nmeans
designated Roth contributions as defined in Sec. 1.401(k)-1(f)(1).
* *x * % %

Pre-tax elective contributions. Pre-tax elective contributions
nmeans el ective contributions under a qualified cash or deferred
arrangenent that are not designated Roth contributions.

* *x * * %
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Par. 6. Section 1.401(m-0 is anended by adding an entry for Sec.
1.401(m-2(b)(2)(vi)(C) to read as follows:

Sec. 1.401(m)-0 Table of contents.

* *x * * %

Sec. 1.401(m)-2 ACP test.

(b) * k%
(l) * *x %

(V|) * x  *

(C) Corrective distributions attributable to designated Roth
contributions.

Par. 7. Section 1.401(m-2 is revised as foll ows:

1. The last sentence in paragraph (b)(2)(vi)(B) is anended by
renovi ng the period and addi ng a cl ause.

2. Paragraph (b)(2)(vi)(C is added.

The additions read as follows:

Sec. 1.401(m)-2 ACP test.

(b) * k%
(2) * * %

(V|) * k%

(B) * * * or as provided in paragraph (b)(2)(vi)(C of this
section.

(C) Corrective distributions attributable to designated Roth
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contributions. Notw thstandi ng paragraphs (b)(2)(vi)(A) and (B) of this
section, a distribution of excess aggregate contributions is not
includible in gross income to the extent it represents a distribution
of designated Roth contributions. However, the incone allocable to a
corrective distribution of excess aggregate contributions that are
designated Roth contributions is taxed in accordance with paragraph
(b)(2)(vi)(A) or (B) of this section (i.e., in the same manner as
i ncome allocable to a corrective distribution of excess aggregate
contributions that are not designated Roth contributions).
* *x * % %
Par. 8. Section 1.401(m-5 is anended by adding a new definition
after the definition of Current year testing nmethod to read as follows:
The addition reads as follows:

Sec. 1.401(m-5 Definitions.

* x * * %

Desi gnated Roth contributions. Designated Roth contributions means
designated Roth contributions as defined in Sec. 1.401(k)-1(f)(1).

* x * * %

Mark E. Matt hews,
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Deputy Comm ssioner for Services and Enforcenent.
[ FR Doc. 05-4020 Filed 3-1-05; 8:45 ani

Bl LLI NG CODE 4830-01-P
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