AMENDMENT ON ACCOUNT OF
THE PENSION FUNDING EQUITY ACT OF 2004

As a subscriber to our Prototype Maintenance Plan, we are providing you with an amendment to conform your defined benefit prototype plans to the changes made by the Pension Funding Equity Act of 2004. 

Which plans are required to be amended? 

The Pension Funding Equity Act of 2004 (PFEA) affects every defined benefit plan. However, the law only has a minimal affect on plan documents. For purposes of adjusting an "annual benefit" to a straight life annuity under the IRC §415 limit, if the "annual benefit" is paid in any form other than a nondecreasing life annuity, then the interest rate adjustment for distributions made in Plan Years beginning in 2004, 2005 and any subsequent Plan Year as provided by law, is five and one-half percent (5.5%), rather than the “applicable interest rate.”
When must these plans be amended? 

All defined benefit plans must be amended by the last day of the first Plan Year beginning on or after January 1, 2006.

Will this amendment affect reliance on the Plan? 

No.  Even though this amendment is not an IRS model amendment and has not been reviewed by the IRS, it is an interim "good faith" amendment, pursuant to IRS Notice 2005-95.  

Can I adopt this amendment on behalf of all of my employer clients? 

Yes. Your firm, as prototype sponsor, should adopt this amendment on behalf of all adopting employers. An employer only needs to execute the amendment if the "Transition Rule" applies to that employer's plan.  The "Transition Rule" sets the 2003 IRC §415 limit calculation as a minimum 415 limit applicable to the 2004 Plan Year.

Can I modify the amendment? 

Yes, you can. The IRS requires that a good-faith amendment be adopted to reflect the Pension Funding Equity Act of 2004. The IRS has not issued, and does not intend to issue, a sample good-faith amendment or a model amendment. Thus, the amendment we drafted is intended to be a good-faith amendment that complies with the requirements of these provisions pursuant to IRS Notice 2005-95. However, the amendment that we have provided will be added to the Relius Document System in a future update. Therefore, if you modify the amendment, then your amendment will not match the amendment generated by our document system.

In addition to the amendment, we have provided a sample Corporate Resolution (for an employer to adopt the amendment, if applicable).

AMENDMENT ON ACCOUNT OF
THE PENSION FUNDING EQUITY ACT OF 2004

ARTICLE I

PREAMBLE

1.1
Adoption and effective date of amendment. The sponsor adopts this Amendment to the Plan to reflect certain provisions of the Pension Funding Equity Act. The sponsor intends this Amendment as good faith compliance with the requirements of these provisions. This Amendment shall be effective with respect to Plan Years beginning in 2004, 2005 and any subsequent Plan Year as provided by law.
1.2
Supersession of inconsistent provisions. This Amendment shall supersede the provisions of the Plan to the extent those provisions are inconsistent with the provisions of this Amendment.

1.3
Adoption by prototype sponsor. Except as otherwise provided herein, pursuant to the provisions of the Plan and Section 5.01 of Revenue Procedure 2005-16, the sponsor hereby adopts this Amendment on behalf of all adopting employers.

ARTICLE II

INTEREST RATE CHANGE ON ACCOUNT OF
PENSION FUNDING EQUITY ACT OF 2004

2.1
General Rule.  Notwithstanding anything in the Plan to the contrary, with respect to the Code Section 415 limit, for purposes of adjusting the "annual benefit" to a straight life annuity, the equivalent "annual benefit" shall be the greater of the equivalent "annual benefit" computed using the Plan interest rate and Plan mortality table (or other tabular factor) and the equivalent "annual benefit" computed using five percent (5%) interest rate assumption and the "applicable mortality table." However, for purposes of adjusting the "annual benefit" to a straight life annuity, if the "annual benefit" is paid in any form other than a nondecreasing life annuity payable for a period not less than the life of a Participant or, in the case of a Pre‑Retirement Survivor Annuity, the life of the surviving spouse, then the equivalent "annual benefit" shall be the greater of the equivalent "annual benefit" computed using the Plan interest rate and Plan mortality table (or other tabular factor) and the equivalent "annual benefit" computed using the “applicable interest rate” and the "applicable mortality table."  With respect to Plan Years beginning in 2004, 2005 and any subsequent Plan Year as provided by law, for purposes of adjusting the "annual benefit" to a straight life annuity, if the "annual benefit" is paid in any form other than a nondecreasing life annuity payable for a period not less than the life of a Participant or, in the case of a Pre‑Retirement Survivor Annuity, the life of the surviving spouse, then the equivalent "annual benefit" shall be the greater of the equivalent "annual benefit" computed using the Plan interest rate and Plan mortality table (or other tabular factor) and the equivalent "annual benefit" computed using five and one-half percent (5.5%) and the "applicable mortality table."
(Check section 2.2 below if the transition rule applies, which sets the 2003 IRC § 415 limit calculation as a minimum 415 limit applicable to the 2004 Plan Year.)

2.2 (    )
Transition Rule.  In the case of any Participant or Beneficiary receiving a distribution after December 31, 2003 and before January 1, 2005, the amount payable in any form other than a nondecreasing life annuity payable for a period not less than the life of a Participant or, in the case of a Pre‑Retirement Survivor Annuity, the life of the surviving spouse, shall not be less than the amount that would have been so payable had the amount payable been determined using the “applicable interest rate” in effect as of the last day of the last Plan Year beginning before January 1, 2004.

Except with respect to an election made by the Employer in Section 2.2, the prototype sponsor, on behalf of all adopting employers, herby adopts this Amendment on: ________________________________________________, ________.

Sponsor Name: 


By: 
________________________________

NOTE:  The Employer only needs to execute this Amendment if an election has been made in Section 2.2 of this Amendment.
This Amendment has been executed this ___________ day of _________________________, ________.

Name of Plan: 


Name of Employer: 


By: 




EMPLOYER

Name of Participating Employer: 

By: 


PARTICIPATING EMPLOYER

CERTIFICATE OF CORPORATE RESOLUTION



The undersigned Secretary of ___________________________________ (the Corporation) hereby certifies that the following resolutions were duly adopted by the board of directors of the Corporation on ___________________________, ___________, and that such resolutions have not been modified or rescinded as of the date hereof;



RESOLVED, that this Amendment to the ___________________________________________________________________ Plan effective __________________________________, _______________, presented to this meeting is hereby approved and adopted and that the proper officers of the Corporation are hereby authorized and directed to execute and deliver to the Administrator of the Plan one or more counterparts of the Amendment.



The undersigned further certifies that attached hereto is a true copy of this Amendment to the _______________________________________________________ Plan approved and adopted in the foregoing resolution.

____________________________________________


                  Secretary                                   

Date:    ______________________________________

