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QUALIFIED DEFAULT INVESTMENT ALTERNATIVE NOTICE

FOR AUTOMATIC ENROLLMENT PLAN

FOR PLAN YEAR BEGINNING _____

To: Plan Participants

From: Plan Administrator, 







 Plan (“Plan”)

Plan Sponsor: 









 (“Employer”)

Re: Notice of Rights under Automatic Contribution Arrangement

Automatic Contribution Information


Automatic contributions (deferrals) and right to elect.
 This notice advises you of certain rights and obligations you have under the Plan. The Plan includes an Automatic Contribution Arrangement (“ACA”). Under the ACA provisions of the Plan for the [2008] plan year, the Employer automatically will withhold from your compensation [3%
] per pay period (referred to as the “automatic deferral percentage”), and will transmit the withheld amount to the Plan as your elective deferral. If you wish to defer the automatic deferral percentage, you do not need to make a deferral election. However, you have the right to elect not to have the automatic deferrals withheld, and you have the right to elect to defer a different percentage of your compensation (including zero).
 If you do not wish to defer any of your compensation, or you wish to defer a percentage of your compensation different from (either more or less than) the automatic deferral percentage, you may elect within a reasonable time after receipt of this notice, and before the first automatic deferral to which this notice applies, to defer a different percentage of your compensation (including zero). Your election will be effective as soon as the Plan Administrator reasonably can implement your election after receipt. Your election will remain in effect unless and until you change it. IF YOU PREVIOUSLY ELECTED TO DEFER A PERCENTAGE OF YOUR COMPENSATION DIFFERENT FROM THE AUTOMATIC DEFERRAL PERCENTAGE (INCLUDING ZERO), YOU NEED NOT TAKE ANY FURTHER ACTION.
Default Investment Information


Right to direct investment/default investment. You have the right to direct the investment of your elective deferrals (whether the deferrals result from the Plan’s automatic deferral or from your contrary election) [and also your matching and nonelective (profit sharing) contribution accounts (your “directed accounts”)
] in any of the investment choices explained in the attached investment election form.
 If you do not make an election as to how the Plan should invest your elective deferrals [directed accounts], then the Plan trustee will invest your elective deferrals [directed accounts] in the “default” investment that the Plan officials have selected. The default investment is [here, describe the default investment], and is more fully explained below.


Description of capital preservation investment for first 120 days.
 For a period not exceeding 120 days following the date the default investment provisions apply to you, the default investment is:


Investment objectives: 











Risk and return characteristics (if applicable): 








Fees and expenses: 











Description of default investment. After the initial 120-day capital preservation investment, the description of the default investment is as follows:


Investment objectives: 











Risk and return characteristics (if applicable): 








Fees and expenses: 











Right to alternative investment. Even if the Plan trustee invests some or all of your elective deferrals [directed accounts] in the default investment, you have the continuing right to direct the investment of your elective deferrals [directed accounts] in one or more of the other investment choices available to you as explained above. You may change your investments [at least once within any three month period
]. You are entitled to invest in any of the alternative investment choices. If you elect to invest in any of the alternative choices within the 90-day period beginning on the date of your first elective deferral, neither the Plan nor the investment vendor will impose any transfer fees or expenses. If you elect to transfer to an alternative investment after the 90-day period beginning on the date of your first elective deferral, then the following restrictions, fees or expenses will apply: ________________________________________________________________________________________________________________________________________________________________________.


Where to go for further investment information. You can obtain further investment information about the Plan’s investment alternatives other than the default investment, and the procedures for changing your Plan investments, by contacting the Plan Administrator at: 






















            .

�	An “automatic contribution arrangement” (“ACA”) that satisfies the requirements of ERISA §514(e), added by PPA §902(f), has ERISA preemption protection in relation to any state wage laws inconsistent with the ACA (also referred to as a “negative election” plan). The PPA ACA provisions apply on August 17, 2006. To have a “statutory”  ACA as defined by ERISA §514(e), the plan administrator must comply with the qualified default investment alternative (“QDIA”) rules. However, under the final QDIA regulations, effective December 24, 2007, a “non-statutory” ACA (i.e., an ACA that does not invest default deferrals pursuant to the QDIA regulations) nonetheless has preemption protection. The plan administrator must provide the ACA notice prior to the start of the ACA plan year or be subject to a $1,100 per day penalty. It is unclear whether this penalty potentially applies to a failure to provide notice for a “non-statutory” ACA (e.g., an existing “negative election” plan that does not follow the QDIA rules). The plan administrator must provide an ACA notice, a reasonable period of at least 30 days before each plan year, to each participant for whom the plan invests pursuant to the QDIA rules.  The plan administrator also must provide the ACA notice at least 30 days before a participant’s first date of eligibility or before the first investment in a QDIA (or on or before the date of eligibility provided the participant has the opportunity to make a permissive withdrawal under Code §414(w), the eligible automatic contribution arrangement (“EACA”) rules). DOL Reg. §2550.404c-5(c)(3). (Note that this form may NOT be used for a EACA). The plan administrator should be able to use this form for the initial ACA notice and for the recurring annual notice to participants who do not make a contrary deferral election. 


� 	Although ERISA §514(e) only requires the ACA notice to be provided to participants, the default investment regulations apply to participants and beneficiaries. If the plan holds accounts of beneficiaries of one or more deceased participants who exercise control over the plan investments, the plan should provide Form 315A (Qualified Default Investment Alternative (Without Automatic Enrollment), rather than this notice, to the beneficiary since the beneficiary will not make future deferrals to the plan.


�     An employer may create a “Roth ACA.”  See Treas. Reg. §1.401(k)-1(f)(4)(ii).  An employer may not wish to do this if it is actually attempting to increase deferrals, as was the intent of Congress in passing ACA and other PPA provisions.  NHCEs may more readily elect against the automatic deferral in the event that the deferral is after-tax to them.  We have drafted this form on the assumption that the employer will not create a Roth ACA.  If this is not the employer’s intent, the practitioner should modify the form.  Also, even if the plan permits Roth deferrals but the ACA deferrals are pre-tax, the practitioner may wish to clarify that the ACA deferrals are pretax.  


� 	The ACA rules do not require any particular automatic contribution percentage, but the automatic percentage must be a uniform percentage for all participants in a given plan year. See ERISA §514(e)(2)(B). Presumably, as under the QACA provisions, the plan could apply uniformly the same percentage for all participants with the same number of years of plan participation, resulting in gradually increasing deferral percentages over several years of participation. The ACA provision does not explain the definition of a “uniform percentage of compensation.” See DOL Reg. §2550.404c-5(f)(1)(ii). However, the EACA proposed regulations specifically provide that a EACA does not violate the uniformity requirement by varying deferral percentages in accordance with the QACA rules. Prop. Treas. Reg. §1.414(w)-1(b)(2). 


� 	The final QDIA regulations require the notice for an automatic contribution arrangement to explain the participant’s right not to have the automatic contributions and the right to elect a different deferral percentage (including zero). DOL Reg. §2550.404c-5(d)(1).


� 	This notice should describe the directed accounts. The practitioner should delete the bracketed language if the plan only permits participant direction of investment of the elective deferral account.


� 	We have designed this notice to permit attachment of a separate participant direction of investment form that the plan otherwise would provide to the participant. If the investment alternatives are few in number and easy to communicate in this form (e.g., one of five named mutual funds), the practitioner may modify this form to name the alternative investments in this paragraph. However, the notice must be written in a manner calculated to be understood by the average participant, and so should not be unduly complicated by a lengthy explanation of numerous investment options. See DOL Reg. §2550.404c-5(c)(4).


� 	The QDIA regulations permit investment of the automatic deferrals in a “capital preservation” investment, such as a money market fund, for a period not exceeding 120 days after the date of the participant’s first automatic deferrals. DOL Reg. §2550.404c-5(e)(4)(iv). By the end of the 120-day period, the plan must invest the automatic deferrals in one of the three primary QDIA choices in order to have fiduciary protection under ERISA §404(c)(5). The plan administrator may delete this paragraph if the plan does not invest in a capital preservation investment during the initial 120-day period, but instead invests the participant’s automatic deferrals immediately in one of the three long-term QDIA choices.  In addition, the regulations permit a plan to retain as a QDIA funds invested prior to December 24, 2007 in a stable value fund.  Funds invested thereafter must be on of the other choices.  If the plan uses the grandfathered stable value fund option, the notice should also describe fund and its use. The notice must provide a description of each of the three characteristics identified in this paragraph. DOL Reg. §2550.404c-5(d)(3). The plan administrator may modify the format of presentation of this information, provided the plan administrator satisfies the requirement to provide the information.


� 	The notice must provide a description of each of the three characteristics identified in this paragraph. DOL Reg. §2550.404c-5(d)(3). The plan administrator may modify the format of presentation of this information, provided the plan administrator satisfies the requirement to provide the information.


� 	The final QDIA regulations require the opportunity to change from the default investment as frequently as a participant who had chosen to invest in the QDIA, and at least once “within any three month period.” DOL Reg. §2550.404c-5(c)(5). The practitioner should modify this provision to reflect the plan’s provisions, e.g., daily or monthly change opportunity, if the plan provides for more frequent switching.


� 	Under the final QDIA regulations, any permissive withdrawal (as provided for under the EACA provisions of Code §414(w)(2)), or transfer to a different investment during the 90-day period beginning on the date of the participant’s first elective deferral (or on the date of the first QDIA investment in the case of a plan without an automatic contribution arrangement, such as a “pure” profit sharing plan with participant direction of investment that applies the QDIA rules), may not be subject to any restrictions, fees or expenses (including surrender charges, liquidation or exchange fees, redemption fees and similar expenses), except for fees and expenses charged on an ongoing basis and that are not imposed based on the participant’s investment decision (such as investment management fees, distribution fees, 12b-1 fees and similar administrative expenses).  DOL Reg. §2550.404c-5(c)(5)(ii). After the end of the 90-day period, a withdrawal or transfer from the QDIA investment may be subject to fees and expenses (such as surrender charges or redemption fees), but may not be subject to any restrictions, fees or expenses not otherwise applicable to participants who elected to invest in the QDIA. DOL Reg. §2550.404c-5(c)(5)(iii).
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