EGTRRA - Employer


EGTRRA DEFINED BENEFIT AMENDMENT

Pursuant to IRS Notice 2001-42, each employer should adopt a good faith EGTRRA amendment by the end of a plan's 2002 plan year, or if later, by the end of the GUST remedial amendment period. 

Note that the timing of the EGTRRA amendment could be an issue due to the anti-cutback rules of IRC Section 411(d)(6). For more information on this, see IRS Notice 2001-42 or our web site (www.corbel.com) and Section 411(j)(3) of the Job Creation and Worker Assistance Act of 2002.

Important Notes Regarding the Amendment’s Provisions

1.
The amendment is designed for non-multiemployer plans (i.e., non-union plans).  The amendment automatically includes the increased Code Section 415 limits.  The amendment does not take into account alternative adjustments available under Notice 87-21, 1987-1 C.B. 458, and Notice 83-10, 1983-1 C.B. 536. These notices provide alternatives with regard to the application of the mortality decrement in making the adjustments under section 4.3b.(2) and (3) of  Article IV.

2.
If a plan's normal retirement age (NRA) is below 65, the plan's provisions regarding post-NRA accruals and actuarial increases for deferred benefits must be coordinated with Article IV to ensure that the plan does not violate Code Section 401(a). In order to avoid such a violation, a plan may have to pay benefits at NRA, notwithstanding a participant's continued employment, or provide for the suspension of benefits in accordance with Code Section 411(a)(3)(B).

3.
The amendment may be modified in accordance with Code Section 416(f) of the Code and the regulations thereunder to provide that the minimum benefit requirement shall be satisfied by benefits or contributions, including employer matching contributions, under another plan, including another plan that consists solely of a cash or deferred arrangement which meets the requirements of Code Section 401(k)(12) of the Code and matching contributions with respect to which the requirements of Code Section 401(m)(11) of the Code are met. This is accomplished in Section 7.4 and requires that an addendum be attached to this amendment which includes the name of the other plan, the minimum benefit that will be provided under such other plan, and the employees who will receive the minimum benefit under such other plan.

4.
If an employer's plan permits rollovers to be accepted, then the employer has the ability to determine, in a uniform and nondiscriminatory manner, the sources of rollovers (e.g., from regular IRAs) that will be accepted by the plan.

5.
The following "defaults" are automatically structured in the amendment (i.e., the following will apply unless the employer elects otherwise):

a. 
Rollovers are automatically excluded in determining whether the $5,000 threshold has been exceeded for automatic cash-outs (if the plan provides for automatic cash-outs). This is applied to all participants regardless of when the distributable event occurred. 

b.
The compensation limit is increased to $200,000 and will be applied retroactively (i.e., to years prior to 2002) unless the employer elects not to apply the increase on a retroactive basis. 

c.
If an employer's plan permits rollovers to be accepted, then the employer has the ability to determine, in a uniform and nondiscriminatory manner, the sources of rollovers that will be accepted by the plan.

d.
The increase in the Code Section 415(d) limit applies to all employees participating in the plan who have one hour of service on or after the first day of the first limitation year ending after December 31, 2001.

e.
 The model amendment of Revenue Ruling 2001-62 (which is part of this EGTRRA amendment) affects any distribution with an annuity starting date on or after December 31, 2002.


EGTRRA

AMENDMENT TO THE 

[Plan Name]

ARTICLE I

PREAMBLE

1.1
Adoption and effective date of amendment. This amendment of the plan is adopted to reflect certain provisions of the Economic Growth and Tax Relief Reconciliation Act of 2001 ("EGTRRA"). This amendment is intended as good faith compliance with the requirements of EGTRRA and is to be construed in accordance with EGTRRA and guidance issued thereunder. Except as otherwise provided, this amendment shall be effective as of the first day of the first plan year beginning after December 31, 2001.

1.2
Supersession of inconsistent provisions. This amendment shall supersede the provisions of the plan to the extent those provisions are inconsistent with the provisions of this amendment.

ARTICLE II

ADOPTION AGREEMENT ELECTIONS

The questions in this Article II only need to be completed in order to override the default provisions set forth below. 

Unless the employer elects otherwise in this Article II, the following defaults apply:

1) The increase in the Code Section 415(b) limit shall apply to all employees participating in the plan who have one hour of service on or after the first day of the first limitation year ending after December 31, 2001.

2) Rollovers are automatically excluded in determining whether the $5,000 threshold has been exceeded for automatic cash-outs (if the plan provides for automatic cash-outs). This is applied to all participants regardless of when the distributable event occurred.

3) The increased compensation limit of $200,000 will be applied retroactively (i.e., to years prior to 2002).

4) The model amendment of Revenue Ruling 2001-62 (which is part of this EGTRRA amendment) affects any distribution with an annuity starting date on or after December 31, 2002.

2.1 
Benefit Increases Resulting from the Increase in the Limitations of Section 415(b) of the Code 

Benefit increases resulting from the increase in the limitations of Section 415(b) of the Code, in Section 4.2 of this amendment: (Choose one.)

a.
(   )
shall be provided to all employees participating in the plan who have one hour of service on or after the first day of the first limitation year ending after December 31, 2001. 

b.
(   ) 
shall be provided to all current and former participants (with benefits limited by section 415(b)) who have an accrued benefit under the plan immediately prior to the effective date of this section (other than an accrued benefit resulting from a benefit increase solely as a result of the increases in limitations under section 415(b)).

c.
(   )
shall not be provided to any participants (retain the pre-EGTRRA Code Section 415 limits (as adjusted)).

2.2 
Compensation Limit for Prior Determination Periods:

In determining benefit accruals in plan years beginning after December 31, 2001, the annual compensation limit in Section 6.1 of this amendment for determination periods beginning before January 1, 2002, shall be: (Choose one)

a.
(   )
$200,000.

b.
(   )
$150,000 for any determination period beginning in 1996 or earlier; $160,000 for any determination period beginning in 1997, 1998, or 1999; and $170,000 for any determination period beginning in 2000 or 2001.

2.3
Exclusion of Rollovers in Application of Involuntary Cash-out Provisions
If the plan includes involuntary cash-out provisions, then unless one of the options below is elected, effective for distributions made after December 31, 2001, rollover contributions will be excluded in determining the value of the participant's nonforfeitable accrued benefit for purposes of the plan’s involuntary cash-out rules, in Article X of this amendment.

a.

(   ) 
Rollover contributions will not be excluded.

b.

(   ) 
Rollover contributions will be excluded only with respect to distributions made after ______________ (Enter a date no earlier than December 31, 2001).

c.

(   ) 
Rollover contributions will only be excluded with respect to participants who separated from service after ______________. (Enter a date. The date may be earlier than December 31, 2001.)

2.4 Effective Date of Model Amendment under Revenue Ruling 2001-62

The model amendment under Revenue Ruling 2001-62 shall be effective in Section 11.1 of this amendment for distributions with annuity starting dates on and after:


a.
(   )
December 31, 2002.

b.
(   )           __________________________________ (a date not earlier than January 1, 2002 and not later than December 31, 2002 – Please refer to the Effective Date and Plan Amendment Sections of Revenue Ruling 2001-62 for a proper 94 GAR effective date).

ARTICLE III

PLAN LOANS

Plan loans for owner-employees and shareholder-employees. If the plan permits loans to be made to participants, then effective for plan loans made after December 31, 2001, plan provisions prohibiting loans to any owner-employee or shareholder-employee shall cease to apply. 

ARTICLE IV

LIMITATIONS ON BENEFITS (IRC SECTION 415 LIMITS)

4.1
Effective date. This section shall be effective for limitation years ending after December 31, 2001.

4.2.
Effect on participants. Benefit increases resulting from the increase in the limitations of Section 415(b) of the Code will be provided to all participants who have one hour of service on or after the first day of the first limitation year ending after December 31, 2001, unless the employer has made an election in Section 2.1 of this amendment. 

4.3
Definitions.

a.
Defined benefit dollar limitation. The "defined benefit dollar limitation" is $160,000, as adjusted, effective January 1 of each year, under section 415(d) of the Code in such manner as the Secretary shall prescribe, and payable in the form of a straight life annuity. A limitation as adjusted under section 415(d) will apply to limitation years ending with or within the calendar year for which the adjustment applies.

b.
Maximum permissible benefit: The “maximum permissible benefit” is the lesser of the defined benefit dollar limitation or the defined benefit compensation limitation (both adjusted where required, as provided in (1) and, if applicable, in (2) or (3) below).

(1) If the participant has fewer than 10 years of participation in the plan, the defined benefit dollar limitation shall be multiplied by a fraction, (i) the numerator of which is the number of years (or part thereof) of participation in the plan and (ii) the denominator of which is 10. In the case of a participant who has fewer than 10 years of service with the employer, the defined benefit compensation limitation shall be multiplied by a fraction, (i) the numerator of which is the number of years (or part thereof) of service with the employer and (ii) the denominator of which is 10.

(2) If the benefit of a participant begins prior to age 62, the defined benefit dollar limitation applicable to the participant at such earlier age is an annual benefit payable in the form of a straight life annuity beginning at the earlier age that is the actuarial equivalent of the defined benefit dollar limitation applicable to the participant at age 62 (adjusted under (1) above, if required). The defined benefit dollar limitation applicable at an age prior to age 62 is determined as the lesser of (i) the actuarial equivalent (at such age) of the defined benefit dollar limitation computed using the interest rate and mortality table (or other tabular factor) specified in the plan and (ii) the actuarial equivalent (at such age) of the defined benefit dollar limitation computed using a 5 percent interest rate and the applicable mortality table as defined in the plan. Any decrease in the defined benefit dollar limitation determined in accordance with this paragraph (2) shall not reflect a mortality decrement if benefits are not forfeited upon the death of the participant. If any benefits are forfeited upon death, the full mortality decrement is taken into account.

(3) If the benefit of a participant begins after the participant attains age 65, the defined benefit dollar limitation applicable to the participant at the later age is the annual benefit payable in the form of a straight life annuity beginning at the later age that is actuarially equivalent to the defined benefit dollar limitation applicable to the participant at age 65 (adjusted under (1) above, if required). The actuarial equivalent of the defined benefit dollar limitation applicable at an age after age 65 is determined as (i) the lesser of the actuarial equivalent (at such age) of the defined benefit dollar limitation computed using the interest rate and mortality table (or other tabular factor) specified in the plan and (ii) the actuarial equivalent (at such age) of the defined benefit dollar limitation computed using a 5 percent interest rate assumption and the applicable mortality table as defined in the plan. For these purposes, mortality between age 65 and the age at which benefits commence shall be ignored.

ARTICLE V

EGTRRA SECTION 654(b) CHANGE TO CODE SECTION 415 AGGREGATION RULES

For limitation years beginning after December 31, 2001, a multiemployer plan in which the employer participates shall not be combined or aggregated with a non-multiemployer plan sponsored by the employer for purposes of applying the Code Section 415(b)(1)(B) compensation limit to the non-multiemployer plan.  
ARTICLE VI

INCREASE IN COMPENSATION LIMIT

6.1
Increase in limit. The annual compensation of each participant taken into account in determining benefit accruals in any plan year beginning after December 31, 2001, shall not exceed $200,000. Annual compensation means compensation during the plan year or such other consecutive 12-month period over which compensation is otherwise determined under the plan (the determination period). For purposes of determining benefit accruals in a plan year beginning after December 31, 2001, compensation for any prior determination period shall be $200,000, unless the employer elects otherwise in Section 2.2 of this amendment.

6.2
Cost-of-living adjustment. The $200,000 limit on annual compensation in Section 6.1 shall be adjusted for cost-of-living increases in accordance with Section 401(a)(17)(B) of the Code. The cost-of-living adjustment in effect for a calendar year applies to annual compensation for the determination period that begins with or within such calendar year. 

ARTICLE VII

MODIFICATION OF TOP-HEAVY RULES

7.1
Effective date. This Article shall apply for purposes of determining whether the plan is a top-heavy plan under Section 416(g) of the Code for plan years beginning after December 31, 2001, and whether the plan satisfies the minimum benefits requirements of Section 416(c) of the Code for such years. This Article amends the top-heavy provisions of the plan. 

7.2
Determination of top-heavy status.

7.2.1
Key Employee. Key employee means any employee or former employee (including any deceased employee) who at any time during the plan year that includes the determination date was an officer of the employer having annual compensation greater than $130,000 (as adjusted under Section 416(i)(1) of the Code for plan years beginning after December 31, 2002), a 5-percent owner of the employer, or a 1-percent owner of the employer having annual compensation of more than $150,000. For this purpose, annual compensation means compensation within the meaning of Section 415(c)(3) of the Code. The determination of who is a key employee will be made in accordance with Section 416(i)(1) of the Code and the applicable regulations and other guidance of general applicability issued thereunder.

7.2.2
Determination of present values and amounts. This Section 7.2.2 shall apply for purposes of determining the present values of accrued benefits and the amounts of account balances of employees as of the determination date. 

a.
Distributions during year ending on the determination date. The present values of accrued benefits and the amounts of account balances of an employee as of the determination date shall be increased by the distributions made with respect to the employee under the plan and any plan aggregated with the plan under Section 416(g)(2) of the Code during the 1-year period ending on the determination date. The preceding sentence shall also apply to distributions under a terminated plan which, had it not been terminated, would have been aggregated with the plan under Section 416(g)(2)(A)(i) of the Code. In the case of a distribution made for a reason other than separation from service, death, or disability, this provision shall be applied by substituting "5-year period" for "1-year period."

b.
Employees not performing services during year ending on the determination date. The accrued benefits and accounts of any individual who has not performed services for the employer during the 1-year period ending on the determination date shall not be taken into account.

7.3
Minimum benefits. For purposes of satisfying the minimum benefit requirements of Section 416(c)(1) of the Code and the plan, in determining years of service with the employer, any service with the employer shall be disregarded to the extent that such service occurs during a plan year when the plan benefits (within the meaning of Section 410(b) of the Code) no key employee or former key employee.

7.4
Contributions under other plans. The employer may provide, in an addendum to this amendment, that the minimum benefit requirements shall be satisfied in another plan (including another plan that consists solely of a cash or deferred arrangement which meets the requirements of Section 401(k)(12) of the Code and matching contributions with respect to which the requirements of Section 401(m)(11) of the Code are met). The addendum should include the name of the other plan, the minimum benefit that will be provided under such other plan, and the employees who will receive the minimum benefit under such other plan.  

ARTICLE VIII

DIRECT ROLLOVERS OF PLAN DISTRIBUTIONS

8.1
Effective date. This Article shall apply to distributions made after December 31, 2001.

8.2
Modification of definition of eligible retirement plan. For purposes of the direct rollover provisions of the plan, an eligible retirement plan shall also mean an annuity contract described in Section 403(b) of the Code and an eligible plan under Section 457(b) of the Code which is maintained by a state, political subdivision of a state, or any agency or instrumentality of a state or political subdivision of a state and which agrees to separately account for amounts transferred into such plan from this plan. The definition of eligible retirement plan shall also apply in the case of a distribution to a surviving spouse, or to a spouse or former spouse who is the alternate payee under a qualified domestic relation order, as defined in Section 414(p) of the Code.

8.3
Modification of definition of eligible rollover distribution to include after-tax employee contributions. If this plan contains after-tax employee contributions, then for purposes of the direct rollover provisions of the plan, a portion of a distribution shall not fail to be an eligible rollover distribution merely because the portion consists of after-tax employee contributions which are not includible in gross income. However, such portion may be paid only to an individual retirement account or annuity described in Section 408(a) or (b) of the Code, or to a qualified defined contribution plan described in Section 401(a) or 403(a) of the Code that agrees to separately account for amounts so transferred, including separately accounting for the portion of such distribution which is includible in gross income and the portion of such distribution which is not so includible.

ARTICLE IX

ROLLOVERS FROM OTHER PLANS

Rollovers from other plans. The employer, operationally and on a nondiscriminatory basis, may limit the source of rollover contributions that may be accepted by this plan. 

ARTICLE X

INVOLUNTARY CASH-OUTS

10.1
Applicability and effective date. If the plan provides for involuntary cash-outs of amounts less than $5,000, then unless the employer elects otherwise in Section 2.3 of this amendment, this Article shall apply for distributions made after December 31, 2001, and shall apply to all participants.

10.2
Rollovers disregarded in determining present value of nonforfeitable accrued benefit for involuntary distributions.   If the plan provides for involuntary cash-outs of amounts less than $5,000 and permits rollovers into the plan, then for purposes of the sections of the plan that provide for the involuntary distribution of vested accrued benefits of $5,000 or less, the present value of a participant's nonforfeitable accrued benefit shall be determined without regard to that portion of the accrued benefit that is attributable to rollover contributions (and earnings allocable thereto) within the meaning of Code Sections 402(c), 403(a)(4), 403(b)(8), 408(d)(3)(A)(ii), and 457(e)(16). If the present value of the participant's nonforfeitable accrued benefit as so determined is $5,000 or less, then the plan shall immediately distribute the participant's entire nonforfeitable accrued benefit.

ARTICLE XI

MODEL AMENDMENT UNDER REVENUE RULING 2001-62

11.1
Effective Date.  This Article shall apply to distributions with annuity starting dates on or after December 31, 2002, unless the employer elects otherwise in Section 2.4 of this amendment.

11.2
Notwithstanding any other plan provisions to the contrary, the applicable mortality table used for purposes of adjusting any benefit or limitation under Code Section 415(b)(2)(B), (C), or (D) as set forth in the plan and the applicable mortality table used for purposes of satisfying the requirements of Code Section 417(e) as set forth in the plan is the table prescribed in Rev. Rul. 2001-62.

However, in lieu of the above paragraph, if the plan uses the applicable mortality for all purposes, then notwithstanding any other plan provisions to the contrary, any reference in the plan to the mortality table prescribed in Rev. Rul. 95-6 shall be construed as a reference to the mortality table prescribed in Rev. Rul. 2001-62 for all purposes under the plan.

11.3
For any distribution with an annuity starting date on or after the effective date of this Article and before the adoption date of this Article, if application of this Article as of the annuity starting date would have caused a reduction in the amount of any distribution, such reduction is not reflected in any payment made before the adoption date of this Article.  However, the amount of any such reduction that is required under Code Section 415(b)(2)(B) must be reflected actuarially over any remaining payments to the participant.

ARTICLE XII

SUSPENSION PERIOD FOLLOWING CERTAIN HARDSHIP DISTRIBUTIONS

In the event a participant has received a hardship distribution pursuant to Regulation 1.401(k)-1(d)(2)(iv) after December 31, 2001, from any other plan maintained by the employer, then notwithstanding anything in the plan to the contrary, the participant shall be prohibited from making after-tax contributions (including mandatory after-tax contributions) to this plan for a period of six (6) months after receipt of the hardship distribution. 

This amendment has been executed this _________________ day of ______________________________, ________.

Name of Employer: ______________________________

By: 


       

EMPLOYER                 

Name of plan: __________________________________________________

