CAFETERIA PLAN AMENDMENT

INSTRUCTIONS:

1. The Amendment and the Summary of Material Modifications (SMM) require modification based on the benefits offered through the cafeteria plan. The portions in bold indicate where modifications must be made to conform to the existing plan. The effective date should be the first day of the 2002 plan year.

2. After completing the Amendment and SMM, use the enclosed corporate resolution to have the employer adopt the Amendment.

3. Distribute the SMM to participants.
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AMENDMENT NUMBER ___ TO


[XYZ CORPORATION]


CAFETERIA PLAN


AMENDMENT NUMBER ___ TO


[XYZ CORPORATION]


CAFETERIA PLAN


BY THIS AGREEMENT, [XYZ Corporation] Cafeteria Plan (hereinafter referred to as the "Plan") is hereby amended as follows, effective as _________________:

1.
The Section in Article V entitled "Change in Elections" is replaced in its entirety as follows: 

(a)
Any Participant may change a Benefit election after the Plan Year (to which such election relates) has commenced and make new elections with respect to the remainder of such Plan Year if, under the facts and circumstances, the changes are necessitated by and are consistent with a change in status which is acceptable under rules and regulations adopted by the Department of the Treasury, the provisions of which are incorporated by reference. Notwithstanding anything herein to the contrary, if the rules and regulations conflict, then such rules and regulations shall control. 

 In general, a change in election is not consistent if the change in status is the Participant's divorce, annulment or legal separation from a spouse, the death of a spouse or dependent, or a dependent ceasing to satisfy the eligibility requirements for coverage, and the Participant's election under the Plan is to cancel accident or health insurance coverage for any individual other than the one involved in such event. In addition, if the Participant, spouse or dependent gains or loses eligibility for coverage, then a Participant's election under the Plan to cease or decrease coverage for that individual under the Plan corresponds with that change in status only if coverage for that individual becomes applicable or is increased under the family member plan.

 Regardless of the consistency requirement, if the individual, the individual’s spouse, or dependent becomes eligible for continuation coverage under the Employer’s group health plan as provided in Code Section 4980B or any similar state law, then the individual may elect to increase payments under this Plan in order to pay for the continuation coverage. However, this does not apply for COBRA eligibility due to divorce, annulment or legal separation.

 Any new election shall be effective at such time as the Administrator shall prescribe, but not earlier than the first pay period beginning after the election form is completed and returned to the Administrator. For the purposes of this subsection, a change in status shall only include the following events or other events permitted by Treasury regulations:

(1)
Legal Marital Status: events that change a Participant's legal marital status, including marriage, divorce, death of a spouse, legal separation or annulment;
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(2)
Number of Dependents: Events that change a Participant's number of dependents, including birth, adoption, placement for adoption, or death of a dependent;
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(3)
Employment Status: Any of the following events that change the employment status of the Participant, spouse, or dependent: termination or commencement of employment, a strike or lockout, commencement or return from an unpaid leave of absence, or a change in worksite. In addition, if the eligibility conditions of this Plan or other employee benefit plan of the Employer of the Participant, spouse, or dependent depend on the employment status of that individual and there is a change in that individual's employment status with the consequence that the individual becomes (or ceases to be) eligible under the plan, then that change constitutes a change in employment under this subsection; 

(4)
Dependent satisfies or ceases to satisfy the eligibility requirements:  An event that causes the Participant's dependent to satisfy or cease to satisfy the requirements for coverage due to attainment of age, student status, or any similar circumstance; and

 (5)
Residency: A change in the place of residence of the Participant, spouse or dependent.

DELETE IF NO DEPENDENT CARE ASSISTANCE BENEFIT

For the Dependent Care Assistance Program, a dependent becoming or ceasing to be a "Qualifying Dependent" as defined under Code Section 21(b) shall also qualify as a change in status.

(b)
Notwithstanding subsection (a), Participants may change an election for accident or health coverage during a Plan Year and make a new election that corresponds with the special enrollment rights provided in Code Section 9801(f). Such change shall take place on a prospective basis.

(c)
Notwithstanding subsection (a), in the event of a judgment, decree, or order ("order") resulting from a divorce, legal separation, annulment, or change in legal custody (including a qualified medical child support order defined in ERISA Section 609) which requires accident or health coverage for a Participant's child (including a foster child who is a dependent of the Participant):

(1)
The Plan may change an election to provide coverage for the child if the order requires coverage under the Participant's plan; or

(2)
The Participant shall be permitted to change an election to cancel coverage for the child if the order requires the former spouse to provide coverage for such child, under that individual's plan and such coverage is actually provided.

(d)
Notwithstanding subsection (a), a Participant may change elections to cancel accident or health coverage for the Participant or the Participant's spouse or dependent if the Participant or the Participant's spouse or dependent is enrolled in the accident or health coverage of the Employer and becomes entitled to coverage (i.e., enrolled) under Part A or Part B of the Title XVIII of the Social Security Act (Medicare) or Title XIX of the Social Security Act (Medicaid), other than coverage consisting solely of benefits under Section 1928 of the Social Security Act (the program for distribution of pediatric vaccines). If the Participant or the Participant's spouse or dependent who has been entitled to Medicaid or Medicare coverage loses eligibility, that individual may prospectively elect coverage under the Plan if a benefit package option under the Plan provides similar coverage.

DELETE IF NO HEALTH CARE REIMBURSEMENT BENEFIT OR IF THE CAFETERIA PLAN ALLOWS FOR CHANGES IN THE ELECTION PROVISIONS TO APPLY TO THE HEALTH CARE REIMBURSEMENT OPTION:

 (e)
A Participant may not make changes to Benefit elections under the Health Care Reimbursement Fund in the event of a change in status.

DELETE IF NO HEALTH CARE REIMBURSEMENT BENEFIT OR IF INCREASES TO THE HEALTH CARE REIMBURSEMENT BENEFIT ARE NOT ALLOWED IF THERE IS A CHANGE IN STATUS:
 (f)
A Participant may only increase Benefit elections under the Health Care Reimbursement Fund in the event of a change in status.

(g)
If the cost of a Benefit provided under the Plan increases or decreases during a Plan Year, then the Plan shall automatically increase or decrease, as the case may be, the Salary Redirections of all affected Participants for such Benefit. Alternatively, if the cost of a benefit package option increases significantly, the Administrator shall permit the affected Participants to either make corresponding changes in their payments or revoke their elections and, in lieu thereof, receive on a prospective basis coverage under another benefit package option with similar coverage, or drop coverage prospectively if there is no benefit package option with similar coverage.

A cost increase or decrease refers to an increase or decrease in the amount of elective contributions under the Plan, whether resulting from an action taken by the Participants or an action taken by the Employer.

If the coverage under a Benefit is significantly curtailed or ceases during a Plan Year, affected Participants may revoke their elections of such Benefit and, in lieu thereof, elect to receive on a prospective basis coverage under another plan with similar coverage, or drop coverage prospectively if no similar coverage is offered.

If, during the period of coverage, a new benefit package option or other coverage option is added, an existing benefit package option is significantly improved, or an existing benefit package option or other coverage option is eliminated, then the affected Participants may elect the newly‑added option, or elect another option if an option has been eliminated prospectively and make corresponding election changes with respect to other benefit package options providing similar coverage. In addition, those Eligible Employees who are not participating in the Plan may opt to become Participants and elect the new or newly improved benefit package option.

.

A Participant may make a prospective election change to add group health coverage for the Participant, the Participant's spouse or dependent if such individual loses group health coverage sponsored by a governmental or educational institution, including a state children's health insurance program under the Social Security Act, the Indian Health Service or a health program offered by an Indian tribal government, a state health benefits risk pool, or a foreign government group health plan.

A Participant may make a prospective election change that is on account of and corresponds with a change made under the plan of a spouse's, former spouse's or dependent's employer if (1) the cafeteria plan or other benefits plan of the spouse's, former spouse's or dependent's employer permits its participants to make a change; or (2) the cafeteria plan permits participants to make an election for a period of coverage that is different from the period of coverage under the cafeteria plan of a spouse's, former spouse's or dependent's employer.  

DELETE IF NO DEPENDENT CARE ASSISTANCE BENEFIT:

(h)
A Participant may make a prospective election change that is on account of and corresponds with a change by the Participant in the dependent care provider. The availability of dependent care services from a new childcare provider is similar to a new benefit package option becoming available. A cost change is allowable in the Dependent Care Assistance Program only if the cost change is imposed by a dependent care provider who is not related to the Participant, as defined in Code Section 152(a)(1) through (8).

DELETE IF NO HEALTH CARE REIMBURSEMENT BENEFIT:

(i)
A Participant shall not be permitted to change an election to the Health Care Reimbursement Plan as a result of a cost or coverage change under this subsection.

DELETE IF NO 401(k) PLAN OFFERED THROUGH CAFETERIA PLAN:

(j)
With regard to the 401(k) Plan Benefit specified in Article IV, a Participant who has elected to make elective contributions under such arrangement may modify or revoke the election, provided such change is permitted by such 401(k) Plan and is consistent with Code Section 401(k) and the Treasury regulations thereunder.

ADD THE FOLLOWING IF THERE IS A HEALTH CARE REIMBURSEMENT BENEFIT

2. 
Section 8.1 is amended by the addition of the following subsection:

Notwithstanding the foregoing, in the case of a claim for medical expenses under the Health Care Reimbursement Plan, the following timetable for claims and rules below apply:

	Notification of whether claim is accepted or denied
	30 days

	Extension due to matters beyond the control of the Plan
	15 days

	Insufficient information on the Claim:
	

	             Notification of
	15 days

	             Response by Participant
	45 days

	Review of claim denial
	60 days


The Plan Administrator will provide written or electronic notification of any claim denial. The notice will state:  

(1)
The specific reason or reasons for the denial.

(2)
Reference to the specific Plan provisions on which the denial was based.

(3)       A description of any additional material or information necessary for 


the claimant to perfect the claim and an explanation of why such 


material or information is necessary.

(4)      A description of the Plan's review procedures and the time limits 


applicable to such procedures. This will include a statement of the 


right to bring a civil action under section 502 of ERISA following a 


denial on review.

(5)       A statement that the claimant is entitled to receive, upon request and 


free of charge, reasonable access to, and copies of, all documents, 


records, and other information relevant to the Claim. 

(6)
If the denial was based on an internal rule, guideline, protocol, or other similar criterion, the specific rule, guideline, protocol, or criterion will be provided free of charge. If this is not practical, a statement will be included that such a rule, guideline, protocol, or criterion was relied upon in making the denial and a copy will be provided free of charge to the claimant upon request.

When the Participant receives a denial, the Participant shall have 180 days following receipt of the notification in which to appeal the decision. The Participant may submit written comments, documents, records, and other information relating to the Claim. If the Participant requests, the Participant shall be provided, free of charge, reasonable access to, and copies of, all documents, records, and other information relevant to the Claim.

The period of time within which a denial on review is required to be made will begin at the time an appeal is filed in accordance with the procedures of the Plan. This timing is without regard to whether all the necessary information accompanies the filing.

A document, record, or other information shall be considered relevant to a Claim if it:

(1) was relied upon in making the claim determination;

(2) was submitted, considered, or generated in the course of making the     claim determination, without regard to whether it was relied upon in    making the claim determination;

(3) demonstrated compliance with the administrative processes and  

safeguards designed to ensure and to verify that claim determinations are made in accordance with Plan documents and Plan provisions have been applied consistently with respect to all claimants; or

(4)
constituted a statement of policy or guidance with respect to the Plan concerning the denied claim.

The review will take into account all comments, documents, records, and other information submitted by the claimant relating to the Claim, without regard to whether such information was submitted or considered in the initial claim determination. The review will not afford deference to the initial denial and will be conducted by a fiduciary of the Plan who is neither the individual who made the adverse determination nor a subordinate of that individual.

2. (3.)
    The Section entitled "FAMILY AND MEDICAL LEAVE ACT" is replaced in its entirety by the following:

FAMILY AND MEDICAL LEAVE ACT

Notwithstanding anything in the Plan to the contrary, in the event any benefit under this Plan becomes subject to the requirements of the Family and Medical Leave Act and regulations thereunder, this Plan shall be operated in accordance with Regulation 1.125‑3.


IN WITNESS WHEREOF, this Amendment has been executed this _______________ day of ___________________, _____.

Signed, sealed and delivered 

in the presence of:


[XYZ Corporation]


By __________________________


       EMPLOYER                 


CERTIFICATE OF CORPORATE RESOLUTION



The undersigned Secretary of [XYZ Corporation] (the Corporation) hereby certifies that the following resolutions were duly adopted by the board of directors of the Corporation on ______________________, and that such resolutions have not been modified or rescinded as of the date hereof;



RESOLVED, that Amendment Number ___ to the Cafeteria Plan effective ______, ____, presented to this meeting is hereby approved and adopted and that the proper officers of the Corporation are hereby authorized and directed to execute and deliver to the Administrator of the Plan one or more counterparts of the amendment.



RESOLVED, that the proper officers of the Corporation shall act as soon as possible to notify employees of the Corporation of the adoption of this Amendment Number ___ to the Cafeteria Plan by delivering to each employee a copy of the summary description of the changes to the Plan in the form of the Summary Plan Description - Material Modification presented to this meeting, which form is hereby approved.



The undersigned further certifies that attached hereto as Exhibits A and B respectively, are true copies of Amendment Number ___ to [XYZ Corporation] Cafeteria Plan and Summary Plan Description - Material Modifications approved and adopted in the foregoing resolutions.


____________________________________________


     Secretary                                   


Date:    ___________________________________


AMENDMENT NUMBER ___ TO


[XYZ CORPORATION]


CAFETERIA PLAN


SUMMARY PLAN DESCRIPTION


MATERIAL MODIFICATIONS


[XYZ CORPORATION]


CAFETERIA PLAN

SUMMARY PLAN DESCRIPTION

MATERIAL MODIFICATIONS

I

INTRODUCTION


[XYZ Corporation] has amended your Cafeteria Plan as of _________, ____. 


This is merely a summary of the most important changes to the Plan. If you have any questions, contact your Plan's Administrator. A copy of the Plan, including this amendment, is available for your inspection. If there is any discrepancy between the terms of the Plan or the amendment itself and this summary of material modifications, the provisions of the Plan, as amended, will control.


II


SUMMARY OF CHANGES

1. 
Change in Elections


Generally, you cannot change the elections you have made after the beginning of the Plan Year. However, there are certain limited situations when you can change your elections. You are permitted to change elections if you have a "change in status" and you make an election change that is consistent with the "change in status." Currently, Federal law considers the following events to be "changes in status":

‑‑
Marriage, divorce, death of a spouse, legal separation or annulment;

‑‑
Change in the number of dependents, including birth, adoption, placement for adoption, or death of a dependent;

‑‑
Any of the following events for you, your spouse or dependent: termination or commencement of employment, a strike or lockout, commencement or return from an unpaid leave of absence, a change in worksite, or any other change in employment status that affects eligibility for benefits; 

‑‑
One of your dependents satisfies or ceases to satisfy the requirements for coverage due to change in age, student status, or any similar circumstance; and 

‑‑
A change in the place of residence of you, your spouse or dependent.

DELETE IF NO DEPENDENT CARE ASSISTANCE BENEFIT:

In addition, if you are participating in the Dependent Care Assistance Program, then there is a "change in status" if your dependent no longer meets the qualifications to be eligible for dependent care.

There are detailed rules on when a change in election is deemed to be consistent with a "change in status." In addition, there are laws that give you rights to change accident and health coverage for you, your spouse, or your dependents. If you change coverage due to rights you have under the law, then you can make a corresponding change in your elections under the Plan. If any of these conditions apply to you, you should contact the Administrator.


If the cost of a benefit provided under the Plan increases or decreases during a Plan Year, then we will automatically increase or decrease, as the case may be, your salary redirection election. If the cost increases significantly, you will be permitted to either make corresponding changes in your payments or revoke your election and obtain coverage under another benefit package option with similar coverage, or revoke your election entirely.


If the coverage under a Benefit is significantly curtailed or ceases during a Plan Year, then you may revoke your elections and elect to receive on a prospective basis coverage under another plan with similar coverage. In addition, if we add a new coverage option or eliminate an existing option, you may elect the newly‑added option (or elect another option if an option has been eliminated) and make corresponding election changes to other options providing similar coverage. If you are not a Participant, you may elect to join the Plan. There are also certain situations when you may be able to change your elections on account of a change under the plan of your spouse's, former spouse's or dependent's employer.

DELETE IF NO HEALTH CARE REIMBURSEMENT BENEFIT:


These rules on change due to cost or coverage do not apply to the Health Care Reimbursement Plan, and you may not change your election to the Health Care Reimbursement Plan if you make a change due to cost or coverage for insurance.

DELETE IF NO DEPENDENT CARE ASSISTANCE BENEFIT:


You may not change your election under the Dependent Care Assistance Program if the cost change is imposed by a dependent care provider who is your relative.

DELETE IF NO HEALTH CARE REIMBURSEMENT BENEFIT OR IF THE CAFETERIA PLAN ALLOWS FOR CHANGES IN THE ELECTION PROVISIONS TO APPLY TO THE HEALTH CARE REIMBURSEMENT OPTION:

However, with respect to the Health Care Reimbursement Plan, you may not make a change in your benefit election as the result of a change in status.

DELETE IF NO HEALTH CARE REIMBURSEMENT BENEFIT OR IF INCREASES TO THE HEALTH CARE REIMBURSEMENT BENEFIT ARE NOT ALLOWED IF THERE IS A CHANGE IN STATUS:
However, with respect to the Health Care Reimbursement Plan, you may only increase your benefit election as the result of a change in status.

ADD BOLD LANGUAGE IF HEALTH CARE REIMBURSEMENT BENEFIT OFFERED AND FMLA APPLIES:

2.
Family and Medical Leave Act (FMLA)
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If you take leave under the Family and Medical Leave Act, you may revoke or change your existing elections for health insurance [, group‑term life insurance] and the Health Care Reimbursement Plan. If your coverage in these benefits terminates, due to your revocation of the benefit while on leave or due to your non‑payment of contributions, you will be permitted to reinstate coverage for the remaining part of the Plan Year upon your return. For the Health Care Reimbursement Plan, you may continue your coverage or you may revoke your coverage and resume it when you return. You can resume your coverage at its original level and make payments for the time that you are on leave. For example, if you elect $1,200 for the year and are out on leave for 3 months, then return and elect to resume your coverage at that level, your remaining payments will be increased to cover the difference‑from $100 per month to $150 per month. Alternatively, your maximum amount will be reduced proportionately for the time that you were gone. For example, if you elect $1,200 for the year and are out on leave for 3 months, your amount will be reduced to $900. The expenses you incur during the time you are not in the Health Care Reimbursement Plan are not reimbursable. 
If you continue your coverage during your unpaid leave, you may pre‑pay for the coverage, you may pay for your coverage on an after‑tax basis while you are on leave, or you and your Employer may arrange a schedule for you to "catch up" your payments when you return.

ADD IF HEALTH CARE REIMBURSEMENT BENEFIT:

3. (2.)  Claims Process

In the case of a claim for medical expenses under the Health Care Reimbursement Plan, the following timetable for claims applies:

	Notification of whether claim is accepted or denied
	30 days

	Extension due to matters beyond the control of the Plan
	15 days

	Insufficient information on the Claim:
	

	             Notification of
	15 days

	             Response by Participant
	45 days

	Review of claim denial
	60 days


The Plan Administrator will provide written or electronic notification of any claim denial. The notice will state:

(1)
The specific reason or reasons for the denial.

(2)
Reference to the specific Plan provisions on which the denial was based.

(3)
A description of any additional material or information necessary for the claimant to perfect the claim and an explanation of why such material or information is necessary.

(4)
A description of the Plan's review procedures and the time limits applicable to such procedures. This will include a statement of your right to bring a civil action under section 502 of ERISA following a denial on review.

(5)
A statement that the claimant is entitled to receive, upon request and free of charge, reasonable access to, and copies of, all documents, records, and other information relevant to the Claim. 

(6)
If the denial was based on an internal rule, guideline, protocol, or other similar criterion, the specific rule, guideline, protocol, or criterion will be provided free of charge. If this is not practical, a statement will be included that such a rule, guideline, protocol, or criterion was relied upon in making the denial and a copy will be provided free of charge to the claimant upon request.

When you receive a denial, you will have 180 days following receipt of the notification in which to appeal the decision. You may submit written comments, documents, records, and other information relating to the Claim. If you request, you will be provided, free of charge, reasonable access to, and copies of, all documents, records, and other information relevant to the Claim.

The period of time within which a denial on review is required to be made will begin at the time an appeal is filed in accordance with the procedures of the Plan. This timing is without regard to whether all the necessary information accompanies the filing.

A document, record, or other information shall be considered relevant to a Claim if it:
(1)
was relied upon in making the claim determination;

(2)
was submitted, considered, or generated in the course of making the claim determination, without regard to whether it was relied upon in making the claim determination;

(3)
demonstrated compliance with the administrative processes and safeguards designed to ensure and to verify that claim determinations are made in accordance with Plan documents and Plan provisions have been applied consistently with respect to all claimants; or

(4)
constituted a statement of policy or guidance with respect to the Plan concerning the denied claim.

The review will take into account all comments, documents, records, and other information submitted by the claimant relating to the Claim, without regard to whether such information was submitted or considered in the initial claim determination. The review will not afford deference to the initial denial and will be conducted by a fiduciary of the Plan who is neither the individual who made the adverse determination nor a subordinate of that individual.

