ESOP Triennial Election


PROHIBITED ALLOCATION OF COMPANY STOCK
TRIENNIAL ELECTION
Enclosed is an amendment that an S Corp sponsor may use to amend its ESOP to utilize optional provisions in the Final Regulations under Code Section 409(p). Specifically, the amendment includes elections to use the triennial valuation methodology and imposes the new rules regarding the ability, during the 3-year period, to accelerate a determination date prospectively in the event of a change in the plan year or any merger, consolidation, or transfer of ESOP assets under Code Section 414(l). 
The amendment only contains discretionary provisions and is therefore only required to be adopted by those sponsors who want to use the provisions. The amendment does not make material modifications to the provisions contained in a summary plan description and thus no Summary of Material Modifications (SMM) is needed. 

TRIENNIAL ELECTION RELATING TO SYNTHETIC EQUITIES

ARTICLE I
PREAMBLE

1.1
Adoption and effective date of amendment. This Amendment to the Plan is adopted to reflect Regulation Section 1.409(p)-1 relating to the prohibited allocation of securities in an S Corporation. This Amendment is intended as good faith compliance with the requirements of such Regulations and shall be interpreted in a manner consistent with such Regulations.  
1.2
Supersession of inconsistent provisions. This Amendment shall supersede the provisions of the Plan to the extent those provisions are inconsistent with the provisions of this Amendment.
1.3
Effective Date. The provisions of this Amendment are effective as of ________________ (may not be earlier than the first day of the Plan Year beginning on or after January 1, 2006). 

ARTICLE II

DETERMINATION DATE AND TRIENNIAL ELECTION
2.1
[   ]
Determination date. Pursuant to Code Section 408(p) and the Regulations thereunder, a year is a nonallocation year if the thresholds in Regulation Section 1.408(p)-1(c) are met at any time during that year. However, for purposes of Regulation Section 1.409(p)-1(f)(4)(iii), the number of shares of S corporation stock treated as owned by a person who is entitled to synthetic equity will be determined annually on the "determination date." The number of shares of synthetic equity to which Regulation Section 1.409(p)-1(f)(4)(iii) applies that are treated as owned by that person for any period from a given "determination date" through the date immediately preceding the next following "determination date" is the number of shares treated as owned on the given "determination date."



The "determination date" shall be: 

a.
[   ]
The first day of the Plan Year. 

b.
[   ]
_____________ (enter any other reasonable determination date or dates during a plan year). 

2.2
[   ]
Triennial recalculations. The number of shares of synthetic equity with respect to grants of synthetic equity to which Regulation Section 1.409(p)-1(f)(4) applies is fixed for a specified period from the "determination date" identified below, through the day before a "determination date" that is the third anniversary of the identified "determination date." 
[   ]
The first "determination date" to which this provision applies is __________ (enter date and year).
If this Section 2.2 is elected, then the number of shares of synthetic equity to which Regulation Section 1.409(p)-1(f)(4)(iii) applies will be re-determined as set forth above,  based on the S corporation share value on a "determination date" that is not later than the third anniversary of the identified "determination date" and the aggregate present value of the synthetic equity to which Regulation Section 1.409(p)-1(f)(4)(iii) applies (including all grants made during the three-year period) on that "determination date."  However, additional accruals, allocations, or grants (to which Regulation Section 1.409(p)-1(f)(4)(iii) applies) that are made during such three-year period are taken into account on each "determination date" during that period, based on the number of synthetic equity shares resulting from the additional accrual, allocation, or grant (determined as of the "determination date" on or next following the date of the accrual, allocation, or grant). 
If this Section 2.2 is elected, then the Employer may only amend the Plan to a new subsequent "determination date" in accordance with the provisions set forth in Regulation Section 1.409(p)-1(f)(4)(iii)(C).
This Section 2.2 only applies with respect to grants of synthetic equity to which Regulation Section 1.409(p)-1(f)(4)(iii) applies. In addition, this Section 2.2 applies only if the fair market value of a share of the S corporation securities on any "determination date" is not unrepresentative of the value of the S corporation securities throughout the rest of the Plan Year and only if the terms of the Plan include provisions conforming to Regulation Section 1.409(p)-1(f)(4)(iii)(C)(1) which are consistently used by the Plan for all persons. In addition, Regulation Section 1.409(p)-1(f)(4)(iii)(C)(1) applies only if the terms of the Plan include provisions conforming to Regulation Section 1.409(p)-1 (f)(4)(iii)(C)(1) which are consistently used by the Plan for all persons.
Name of Plan: 


Name of Employer: 






By: 

Date signed:_____________________________

       

EMPLOYER                 

Name of Participating Employer: _______________________

By:_______________________________________________
__________________________________________________
Date signed:_____________________________

 PARTICIPATING EMPLOYER

Name of Participating Employer: _______________________

By:_______________________________________________
__________________________________________________
Date signed:_____________________________

 PARTICIPATING EMPLOYER

ADOPTING RESOLUTION

The undersigned authorized representative of _______________________________(the Employer) hereby certifies that the following resolutions were duly adopted by the Employer on ____________________, and that such resolutions have not been modified or rescinded as of the date hereof:

RESOLVED, that the Amendment to the ___________________________ (the Plan) effective _____________________________, presented to this meeting is hereby approved and adopted and that an authorized representative of the Employer is hereby authorized and directed to execute and deliver the Amendment to the Administrator.
Date:___________________________
Signed:_________________________

_______________________________ 

              [print  name/title]
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