This file includes an amendment (along with an adopting resolution) that can be used to add minimum gateway language to your volume submitter plans. For the background on this amendment and an explanation as to why it was needed, see the technical update dated January 23, 2003 in the pension news section of our web site (http://www.corbel.com/news/news.asp). 

Employers who adopt your plan on or after August 1, 2003

The language of the amendment is part of the approved volume submitter plan as of August 1, 2003. Accordingly, with respect to any employer that adopts your cross-tested volume submitter plan on or after August 1, 2003, the language is already part of the IRS approved volume submitter plan and the amendment does not need to be separately adopted. Rather, a copy of the language should be provided to the employer just as you would provide a copy of the basic plan document. You can use the enclosed amendment but modify it by deleting the lead in paragraphs and the signature lines. 

Employers who have adopted your plan prior to August 1, 2003
The minimum gateway provisions are not automatically included in the plan of an employer that adopted your cross-tested volume submitter document prior to August 1, 2003. Thus, these employers need to adopt the amendment in order for it to apply to their plans. Adoption of the amendment is not mandatory. However, if the amendment is needed for the 2002 plan year, then pursuant to IRS Regulation 1.401(a)(4)-11(g), the amendment can be adopted within 9 ½ months (the regulation refers to the 15th day of the tenth month) after the end of the plan year to which it applies. For example, if a calendar year plan needs to increase benefits in a manner consistent with the minimum gateway amendment, then the employer could adopt the amendment by October 15, 2003.    

We recommend that all employers using the cross-tested document adopt the minimum gateway amendment. Even if the amendment is not needed for a prior plan year, adopting it now will prevent the need to do a corrective amendment should the need arise in the future. 

Informally the IRS has indicated that the adoption of this amendment will not destroy any automatic reliance that an employer has on the plan document, provided the terms of the amendment are not modified. The amendment we have provided is the exact language approved by the IRS and would therefore satisfy this condition. 

ADOPTING RESOLUTION



The undersigned Principal or Secretary of _________________ (the Employer) hereby certifies that the following resolution was duly adopted by the Employer on ____________________, and that such resolutions have not been modified or rescinded as of the date hereof;



RESOLVED, that the Minimum Gateway Amendment to the ____________ (the Plan) effective ________________, presented to this meeting is hereby approved and adopted and that the proper agents of the Employer are hereby authorized and directed to execute and deliver to the Administrator of the Plan one or more counterparts of the amendment.



The undersigned further certifies that attached hereto as Exhibit A is a true copy of the Minimum Gateway Amendment to the Plan approved and adopted in the foregoing resolution.

____________________________________________


Principal or Secretary of the Employer                                   


Date:    ___________________________________

MINIMUM GATEWAY AMENDMENT

BY THIS AGREEMENT, __________________________ Plan (hereinafter referred to as the "Plan") is hereby amended as follows, effective as of Plan Years beginning on or after _______________________:

The following paragraph will added as new Section 2.2(b)(6):

(6)
Gateway Contribution. If this is a Profit Sharing Plan or a 401(k) Profit Sharing Plan, then effective for Plan Years beginning on or after January 1, 2002, each Plan Year the Employer may make an additional discretionary Employer Contribution (“Gateway Contribution”) in an amount necessary to satisfy the minimum allocation gateway requirement described in Treas. Reg. §1.401(a)(4)-8(b)(1)(vi). In applying the provisions of this subsection (6), the term Employer Contributions shall also include any forfeitures that are allocated to a Participant, other than forfeitures that are subject to Code Section 401(m) because they are allocated as a matching contribution. Furthermore, in applying the provisions of this subsection (6) to the 401(k) Plan Agreement, any reference to Employer Contributions includes any Employer Nonelective Contributions and Safe Harbor Nonelective Contributions and, except as otherwise provided below, excludes Qualified Nonelective Contributions. 


(i)
Eligibility for Gateway Contribution. Any Gateway Contribution made pursuant to this subsection for a Plan Year will be allocated to each Nonhighly Compensated Employee who receives an allocation of other Employer Contributions for such Plan Year. The Gateway Contribution will be allocated without regard to any allocation conditions otherwise applicable to Employer Contributions under the Plan. However, Participants who the Plan Administrator disaggregates pursuant to Treas. Reg. §1.410(b)-7(c)(3) because they have not satisfied the greatest minimum age and service conditions permissible under Code §410(a) shall not be eligible to receive an allocation of any Gateway Contribution made pursuant to this Section 2.2(b)(6) unless such an allocation is necessary to satisfy Code §401(a)(4). 


(ii)
Amount of Gateway Contribution. The Gateway Contribution will be allocated pro rata on the basis of the Compensation (as defined in (iii) or (iv) below, whichever is applicable) of each eligible Participant (as described in subsection (i) above) but in no event will an allocation of the Gateway Contribution exceed the lesser of: (A) 5% of Compensation or (B) one-third (1/3) of the highest allocation rate for Highly Compensated Employee for the Plan Year. Any allocation under the prior sentence will be reduced by the amount of any other Employer Contributions, excluding any Qualified Nonelective Contributions that are used to satisfy the ADP Test or ACP Test, allocated for the same Plan Year to such Participant. 


(iii)
Compensation for 5% Gateway allocation. For allocation purposes under the 5% gateway contribution under (A) of subsection (ii) above, Compensation means  Total Compensation except that it shall be determined for the Plan Year and shall exclude amounts paid while an Employee is not a Participant in the Plan. 

(iv)
Compensation for determination of rate and 1/3 Gateway allocation. In determining the allocation under (B) of subsection (ii) above, the Administrator will (a) determine the allocation rate, and (b) allocate the gateway contribution, using a Participant's Included Compensation (as defined in Part 3 of the Agreement), provided the definition satisfies Treas. Reg. §1.414(s). In addition, the allocation rate for any Participant is determined by dividing the total Employer Contribution made on behalf of such Participant by the Participant's Compensation (as defined in the preceding sentence). However, solely for purposes of determining the allocation rate of any Nonhighly Compensated Employee, Qualified Nonelective Contributions that are used to satisfy the ADP Test or ACP test shall not be taken into account.


This Amendment has been executed this _______________ day of ___________________, _____.

______________________________

(name of employer)



By __________________________

