AMENDMENT FOR TERMINATING DEFINED BENEFIT PLANS

NOTE: This amendment is not an IRS model amendment and has not been reviewed by the IRS.  Therefore, in order to ensure that it meets the qualification requirements, a favorable determination letter request must be submitted using IRS Form 5310. 

Upon plan termination, the plan document must be brought up-to-date with all applicable laws and regulations. This is the case regardless of whether the plan is a pre-approved plan (i.e., a prototype or volume submitter plan) that may not need to be updated until a later date for ongoing plans. 

The amendment below is intended to be used to update terminating defined benefit plans. Specifically, plans that have already been updated for EGTRRA must also be updated to reflect (1) the final IRC § 401(a)(9) Regulations that were released in 2004, and (2) the interest rate changes resulting from the Pension Funding Equity Act. These are explained below. 

The amendment must be adopted by the employer that is terminating its plan. This amendment cannot be adopted by a prototype sponsor on behalf of all adopting employers. 

IRC § 401(a)(9) Regulations 

The amendment is based on the IRS model amendment in Revenue Procedure 2002-29. However, after that model amendment was issued, the regulations were modified primarily for defined benefit plans. Thus, we revised the model amendment to incorporate the changes made by the new regulations.  

The "defaults" described below are automatically structured in the amendment. If an employer merely executes the 401(a)(9) provisions without making any elections, then the "default" provisions will apply. If an employer does not want to use the "default" provisions, then one of the alternative options needs to be selected. The "default" provisions are:   

1)
The provisions of the final and temporary regulations that were issued in 2002 are effective for distribution calendar years beginning with the 2003 calendar year unless an earlier date is specified in Section 1.1 of this Article. 

2) The life expectancy rule is the only permitted distribution method, after the death of a Participant who has a designated beneficiary.  The 5-year rule, in which the entire death benefit will be distributed to the designated beneficiary by December 31 of the calendar year containing the 5th anniversary of the participant's death, will not apply.

3)
The Plan will apply the minimum distribution requirements of IRC § 401(a)(9) in accordance with the Regulations that were finalized on June 15, 2004 for calendar years beginning on or after January 1, 2003.
Pension Funding Equity Act

The Pension Funding Equity Act of 2004 has a minimal affect on plan documents. For purposes of adjusting an "annual benefit" to a straight life annuity under the Code Section 415 limit, if the "annual benefit" is paid in any form other than a nondecreasing life annuity, then the interest rate adjustment for distributions made in 2004 and 2005 plan years is five and one-half percent (5.5%), rather than the “applicable interest rate.”
ARTICLE I

MINIMUM DISTRIBUTION REQUIREMENTS.

Section 1. General Rules

1.1.
Effective Date. Unless an earlier effective date is specified in the adoption agreement (ARTICLE II), the provisions of this article will apply for purposes of determining required minimum distributions for calendar years beginning with the 2003 calendar year.

1.2. 
Coordination with Minimum Distribution Requirements Previously in Effect. If the adoption agreement (ARTICLE II) specifies an effective date of this article that is earlier than calendar years beginning with the 2003 calendar year, required minimum distributions for 2002 under this article will be determined as follows. If the total amount of 2002 required minimum distributions under the plan made to the distributee prior to the effective date of this article equals or exceeds the required minimum distributions determined under this article, then no additional distributions will be required to be made for 2002 on or after such date to the distributee. If the total amount of 2002 required minimum distributions under the plan made to the distributee prior to the effective date of this article is less than the amount determined under this article, then required minimum distributions for 2002 on and after such date will be determined so that the total amount of required minimum distributions for 2002 made to the distributee will be the amount determined under this article.

1.3. 
Precedence. The requirements of this article will take precedence over any inconsistent provisions of the plan.

1.4.
Requirements of Treasury Regulations Incorporated. All distributions required under this article will be determined and made in accordance with the Treasury Regulations under section 401(a)(9) of the Internal Revenue Code.

1.5.
TEFRA Section 242(b)(2) Elections. Notwithstanding the other provisions of this article, other than section 1.4, distributions may be made under a designation made before January 1, 1984, in accordance with section 242(b)(2) of the Tax Equity and Fiscal Responsibility Act (TEFRA) and the provisions of the plan that relate to section 242(b)(2) of TEFRA.

Section 2. Time and Manner of Distribution.

2.1. 
Required Beginning Date. The participant’s entire interest will be distributed, or begin to be distributed, to the participant no later than the participant’s required beginning date.

2.2. 
Death of Participant Before Distributions Begin. If the participant dies before distributions begin, the participant’s entire interest will be distributed, or begin to be distributed, no later than as follows:

(a) 
If the participant's surviving spouse is the participant’s sole designated beneficiary, then, except as provided in the adoption agreement, distributions to the surviving spouse will begin by December 31 of the calendar year immediately following the calendar year in which the participant died, or by December 31 of the calendar year in which the participant would have attained age 70½, if later.

(b) 
If the participant’s surviving spouse is not the participant’s sole designated beneficiary, then, except as provided in the adoption agreement, distributions to the designated beneficiary will begin by December 31 of the calendar year immediately following the calendar year in which the participant died.

(c) 
If there is no designated beneficiary as of September 30 of the year following the year of the participant’s death, the participant’s entire interest will be distributed by December 31 of the calendar year containing the fifth anniversary of the participant's death.

(d) 
If the participant’s surviving spouse is the participant’s sole designated beneficiary and the surviving spouse dies after the participant but before distributions to the surviving spouse begin, this section 2.2, other than section 2.2(a), will apply as if the surviving spouse were the participant.

For purposes of this section 2.2 and section 5, distributions are considered to begin on the participant’s required beginning date (or, if section 2.2(d) applies, the date distributions are required to begin to the surviving spouse under section 2.2(a)). If annuity payments irrevocably commence to the participant before the participant’s required beginning date (or to the participant’s surviving spouse before the date distributions are required to begin to the surviving spouse under section 2.2(a)), the date distributions are considered to begin is the date distributions actually commence.

2.3. 
Form of Distribution. Unless the participant’s interest is distributed in the form of an annuity purchased from an insurance company or in a single sum on or before the required beginning date, as of the first distribution calendar year distributions will be made in accordance with sections 3, 4 and 5 of this article. If the participant’s interest is distributed in the form of an annuity purchased from an insurance company, distributions thereunder will be made in accordance with the requirements of section 401(a)(9) of the Code and the Treasury regulations. Any part of the participant's interest which is in the form of an individual account described in section 414(k) of the Code will be distributed in a manner satisfying the requirements of section 401(a)(9) of the Code and the Treasury Regulations that apply to individual accounts.

Section 3. Determination of Amount to be Distributed Each Year.

3.1. 
General Annuity Requirements. If the participant's interest is paid in the form of annuity distributions under the plan, payments under the annuity will satisfy the following requirements:

(a) 
the annuity distributions will be paid in periodic payments made at intervals not longer than one year;

(b) 
the distribution period will be over a life (or lives) or over a period certain not longer than the period described in section 4 or 5;

(c) 
once payments have begun over a period certain, the period certain will not be changed even if the period certain is shorter than the maximum permitted;

(d) 
payments will either be nonincreasing or increase only as follows:

(1)
 by an annual percentage increase that does not exceed the annual percentage increase in a cost-of-living index that is based on prices of all items and issued by the Bureau of Labor Statistics;

(2) 
to the extent of the reduction in the amount of the participant's payments to provide for a survivor benefit upon death, but only if the beneficiary whose life was being used to determine the distribution period described in section 4 dies or is no longer the participant’s beneficiary pursuant to a qualified domestic relations order within the meaning of section 414(p);

(3)
to provide cash refunds of employee contributions upon the participant's death; or

(4) 
to pay increased benefits that result from a plan amendment.

3.2. 
Amount Required to be Distributed by Required Beginning Date. The amount that must be distributed on or before the participant's required beginning date (or, if the participant dies before distributions begin, the date distributions are required to begin under section 2.2(a) or (b)) is the payment that is required for one payment interval. The second payment need not be made until the end of the next payment interval even if that payment interval ends in the next calendar year. Payment intervals are the periods for which payments are received, e.g., bi-monthly, monthly, semi-annually, or annually. All of the participant’s benefit accruals as of the last day of the first distribution calendar year will be included in the calculation of the amount of the annuity payments for payment intervals ending on or after the participant’s required beginning date.

3.3. 
Additional Accruals After First Distribution Calendar Year. Any additional benefits accruing to the participant in a calendar year after the first distribution calendar year will be distributed beginning with the first payment interval ending in the calendar year immediately following the calendar year in which such amount accrues.

Section 4. Requirements For Annuity Distributions That Commence During Participant’s Lifetime.

4.1. 
Joint Life Annuities Where the Beneficiary Is Not the Participant’s Spouse. If the participant's interest is being distributed in the form of a joint and survivor annuity for the joint lives of the participant and a nonspouse beneficiary, annuity payments to be made on or after the participant's required beginning date to the designated beneficiary after the participant's death must not at any time exceed the applicable percentage of the annuity payment for such period that would have been payable to the participant using the table set forth in Q&A-2 of section 1.401(a)(9)-6T of the Treasury regulations. If the form of distribution combines a joint and survivor annuity for the joint lives of the participant and a nonspouse beneficiary and a period certain annuity, the requirement in the preceding sentence will apply to annuity payments to be made to the designated beneficiary after the expiration of the period certain.

4.2. 
Period Certain Annuities. Unless the participant’s spouse is the sole designated beneficiary and the form of distribution is a period certain and no life annuity, the period certain for an annuity distribution commencing during the participant’s lifetime may not exceed the applicable distribution period for the participant under the Uniform Lifetime Table set forth in section 1.401(a)(9)-9 of the Treasury regulations for the calendar year that contains the annuity starting date. If the annuity starting date precedes the year in which the participant reaches age 70, the applicable distribution period for the participant is the distribution period for age 70 under the Uniform Lifetime Table set forth in section 1.401(a)(9)-9 of the Treasury regulations plus the excess of 70 over the age of the participant as of the participant’s birthday in the year that contains the annuity starting date. If the participant’s spouse is the participant’s sole designated beneficiary and the form of distribution is a period certain and no life annuity, the period certain may not exceed the longer of the participant’s applicable distribution period, as determined under this section 4.2, or the joint life and last survivor expectancy of the participant and the participant’s spouse as determined under the Joint and Last Survivor Table set forth in section 1.401(a)(9)-9 of the Treasury regulations, using the participant’s and spouse’s attained ages as of the participant’s and spouse’s birthdays in the calendar year that contains the annuity starting date.

Section 5. Requirements For Minimum Distributions Where Participant Dies Before Date Distributions Begin.

5.1. 
Participant Survived by Designated Beneficiary. Except as provided in the adoption agreement, if the participant dies before the date distribution of his or her interest begins and there is a designated beneficiary, the participant’s entire interest will be distributed, beginning no later than the time described in section 2.2(a) or (b), over the life of the designated beneficiary or over a period certain not exceeding:

(a) 
unless the annuity starting date is before the first distribution calendar year, the life expectancy of the designated beneficiary determined using the beneficiary’s age as of the beneficiary’s birthday in the calendar year immediately following the calendar year of the participant’s death; or

(b) 
if the annuity starting date is before the first distribution calendar year, the life expectancy of the designated beneficiary determined using the beneficiary’s age as of the beneficiary’s birthday in the calendar year that contains the annuity starting date.

5.2. 
No Designated Beneficiary. If the participant dies before the date distributions begin and there is no designated beneficiary as of September 30 of the year following the year of the participant’s death, distribution of the participant's entire interest will be completed by December 31 of the calendar year containing the fifth anniversary of the participant's death.

5.3. 
Death of Surviving Spouse Before Distributions to Surviving Spouse Begin. If the participant dies before the date distribution of his or her interest begins, the participant’s surviving spouse is the participant’s sole designated beneficiary, and the surviving spouse dies before distributions to the surviving spouse begin, this section 5 will apply as if the surviving spouse were the participant, except that the time by which distributions must begin will be determined without regard to section 2.2(a).

Section 6. Definitions.

6.1. 
Designated beneficiary. The individual who is designated as the beneficiary under section _____ of the plan and is the designated beneficiary under section 401(a)(9) of the Internal Revenue Code and section 1.401(a)(9)-1, Q&A-4, of the Treasury regulations.

6.2. 
Distribution calendar year. A calendar year for which a minimum distribution is required. For distributions beginning before the participant's death, the first distribution calendar year is the calendar year immediately preceding the calendar year which contains the participant's required beginning date. For distributions beginning after the participant's death, the first distribution calendar year is the calendar year in which distributions are required to begin pursuant to section 2.2.

6.3 
Life expectancy. Life expectancy as computed by use of the Single Life Table in section 1.401(a)(9)-9 of the Treasury regulations.

6.4. Required beginning date. The date as defined in the plan document.

Section 7. Incorporation By Reference

Unless a later effective date is specified in the adoption agreement (ARTICLE II), with respect to distributions under the Plan made for calendar years beginning on or after January 1, 2003, the Plan will apply the minimum distribution requirements of Code Section 401(a)(9) in accordance with the Treasury Regulations under Code Section 401(a)(9) that were finalized on June 15, 2004, notwithstanding any provision of the Plan or this amendment to the contrary.
ARTICLE II

ADOPTION AGREEMENT
The questions in this Article II only need to be completed in order to override the default provisions set forth below. If all of the default provisions will apply, then this Article should be skipped.

Unless the employer elects otherwise in this Article II, the following defaults apply:

1)
The minimum distribution requirements of the final and temporary regulations that were issued in 2002 are effective for distribution calendar years beginning with the 2003 calendar year unless an earlier date is specified in Section 1.1 of this Article. 

2)
The life expectancy rule is the only permitted distribution method, after the death of a Participant who has a designated beneficiary.  The 5-year rule, in which the entire death benefit will be distributed to the designated beneficiary by December 31 of the calendar year containing the 5th anniversary of the participant's death, will not apply.

3)
The Plan will apply the minimum distribution requirements of Code Section 401(a)(9) in accordance with the Treasury Regulations under Code Section 401(a)(9) that were finalized on June 15, 2004 for calendar years beginning on or after January 1, 2003.
(Check and complete section 1. below if any required minimum distributions for the 2002 distribution calendar year were made in accordance with the § 401(a)(9) Final and Temporary Regulations.)

Section 1.  Effective Date of Plan Amendment for Section 401(a)(9) Final and Temporary Treasury Regulations.
(    )
Article I, Minimum Distribution Requirements, applies for purposes of determining required minimum distributions for distribution calendar years beginning with the 2003 calendar year, as well as required minimum distributions for the 2002 distribution calendar year that are made on or after ____________________________________ (leave blank if this plan amendment does not apply to any minimum distributions for the 2002 distribution calendar year).
(Check and complete Sections 2 through 4 if you wish to modify the rules in Sections 2.2 and 5 of Article I of the plan amendment, with respect to the 5-Year Rule.)

Section 2.  Election to Apply 5-Year Rule to Distributions to Designated Beneficiaries.
(    )
If the participant dies before distributions begin and there is a designated beneficiary, distribution to the designated beneficiary is not required to begin by the date specified in section 2.2 of Article I of the plan amendment, but the participant’s entire interest will be distributed to the designated beneficiary by December 31 of the calendar year containing the fifth anniversary of the participant's death. If the participant’s surviving spouse is the participant’s sole designated beneficiary and the surviving spouse dies after the participant but before distributions to either the participant or the surviving spouse begin, this election will apply as if the surviving spouse were the participant. This election will apply to:

(    )
All distributions.

(    )
The following distributions: ______________________________.

Section 3.  Election to Allow Participants or Beneficiaries to Elect 5-Year Rule.
(    )
Participants or beneficiaries may elect on an individual basis whether the 5-year rule or the life expectancy rule in sections 2.2 and 5 of Article I of the plan amendment applies to distributions after the death of a participant who has a designated beneficiary. The election must be made no later than the earlier of September 30 of the calendar year in which distribution would be required to begin under section 2.2 of Article I of the plan amendment, or by September 30 of the calendar year which contains the fifth anniversary of the participant’s (or, if applicable, surviving spouse’s) death. If neither the participant nor beneficiary makes an election under this paragraph, distributions will be made in accordance with sections 2.2 and 5 of Article I of the plan amendment and, if applicable, the elections in section 2 above.

Section 4.  Election to Allow Designated Beneficiary Receiving Distributions Under 5-Year Rule to Elect Life Expectancy Distributions.

(    )
A designated beneficiary who is receiving payments under the 5-year rule may make a new election to receive payments under the life expectancy rule until December 31, 2003, provided that all amounts that would have been required to be distributed under the life expectancy rule for all distribution calendar years before 2004 are distributed by the earlier of December 31, 2003 or the end of the 5-year period.

(Check and complete Section 5 if you want an effective date later than the 2003 calendar year for application of the Treasury Regulations under Code Section 401(a)(9) that were finalized on June 15, 2004.)

Section 5.  Effective Date of the Plan applying the minimum distribution requirements of Code Section 401(a)(9) in accordance with the Treasury Regulations under Code Section 401(a)(9) that were finalized on June 15, 2004. 

(    )
Article I, Section 7, for purposes of applying the minimum distribution requirements of Code Section 401(a)(9) in accordance with the Treasury Regulations under Code Section 401(a)(9) that were finalized on June 15, 2004, shall be effective for calendar years beginning on or after (make one subsequent choice only):
(    )
January 1, 2004.

(    )
January 1, 2005.

(    )
January 1, 2006.

ARTICLE III

INTEREST RATE CHANGE ON ACCOUNT OF
PENSION FUNDING EQUITY ACT OF 2004

Section 1. General Rule

Notwithstanding anything in the Plan to the contrary, with respect to the Code Section 415 limit, for purposes of adjusting the "annual benefit" to a straight life annuity, the equivalent "annual benefit" shall be the greater of the equivalent "annual benefit" computed using the Plan interest rate and Plan mortality table (or other tabular factor) and the equivalent "annual benefit" computed using five percent (5%) interest rate assumption and the "Applicable Mortality Table." However, for purposes of adjusting the "annual benefit" to a straight life annuity, if the "annual benefit" is paid in any form other than a nondecreasing life annuity payable for a period not less than the life of a Participant or, in the case of a Pre‑Retirement Survivor Annuity, the life of the surviving spouse, then the equivalent "annual benefit" shall be the greater of the equivalent "annual benefit" computed using the Plan interest rate and Plan mortality table (or other tabular factor) and the equivalent "annual benefit" computed using the “Applicable Interest Rate” and the "Applicable Mortality Table."  With respect to Plan Years beginning in  2004 and 2005, for purposes of adjusting the "annual benefit" to a straight life annuity, if the "annual benefit" is paid in any form other than a nondecreasing life annuity payable for a period not less than the life of a Participant or, in the case of a Pre‑Retirement Survivor Annuity, the life of the surviving spouse, then the equivalent "annual benefit" shall be the greater of the equivalent "annual benefit" computed using the Plan interest rate and Plan mortality table (or other tabular factor) and the equivalent "annual benefit" computed using five and one-half percent (5.5%) and the "Applicable Mortality Table."  .
(Check section 2. below if the transition rule applies, which sets the 2003 IRC §  415 limit calculation as a minimum 415 limit applicable to the 2004 plan year.)

Section 2. Transition Rule

(    )
In the case of any participant or beneficiary receiving a distribution after December 31, 2003 and before January 1, 2005, the amount payable in any form other than a nondecreasing life annuity payable for a period not less than the life of a Participant or, in the case of a Pre‑Retirement Survivor Annuity, the life of the surviving spouse, shall not be less than the amount that would have been so payable had the amount payable been determined using the “Applicable Interest Rate” in effect as of the last day of the last plan year beginning before January 1, 2004.

This amendment has been executed this _________________ day of ______________________________, ________.

Name of Plan: 


Name of Employer: 


By: 


       

EMPLOYER                 

Name of Participating Employer: _______________________

By: _____________________________________________


 PARTICIPATING EMPLOYER

