2011 OVER-THE-COUNTER DRUGS AMENDMENT

FOR CAFETERIA PLANS

We are providing you with this amendment so that you can amend your Cafeteria Plans to comply with IRS Notice 2011-5 concerning payments of over-the-counter (OTC) drugs with employer provided debit and/or credit cards. HRA plans are also subject to the new rules; however, the language in those documents would allow for these changes.
Are cafeteria plans required to be amended for this change? 

Most plans will not need to be amended to reflect this guidance. An employer must, however, amend its plan if the plan wants to continue to permit the payment of prescribed OTC drugs in accordance with Notice 2011-5. 
Does an employer need to modify or make any elections in the amendment? 

Yes. The employer will need to add an effective date.

When do the amendments become effective?

The amendment can take effect at any time; however, for a January 15, 2011  effective date, the amendment should be adopted no later than June 30, 2011, as that is the effective date of the changes for OTC drugs.
In addition to the amendment, we have provided a sample Adopting Resolution and a sample Summary of Material Modifications (SMM). 

2011 OVER-THE-COUNTER DRUGS AMENDMENT
ARTICLE I

PREAMBLE

1.1
Adoption and effective date of amendment. The Employer adopts this Amendment to 

(enter name of plan) (“Plan”) to reflect IRS Notice 2011-5.   The sponsor intends this Amendment as good faith compliance with the requirements of IRS Notice 2011-5. This Amendment shall be effective as of the date the Employer elects in Section 2.1 below. 

1.2
Supersession of inconsistent provisions. This Amendment shall supersede the provisions of the Plan and any amendment thereto to the extent those provisions are inconsistent with the provisions of this Amendment.

1.3
Construction. Except as otherwise provided in this Amendment, any reference to "Section" in this Amendment refers only to sections within this Amendment, and is not a reference to the Plan. The Article and Section numbering in this Amendment is solely for purposes of this Amendment, and does not relate to any Plan article, section or other numbering designations.
ARTICLE II

ELECTIONS
2.1
Effective Date for Article III. The provisions of Article III, unless otherwise indicated are effective as of _________________ .
ARTICLE III

MISCELLANEOUS PROVISIONS
3.1
Change in Reimbursement. The Plan’s definition of “Medical Expenses” under the Health Care Reimbursement Arrangement or Health Flexible Spending Account is amended by the addition of the following:  
Notwithstanding anything in the Plan to the contrary, a Participant may not be reimbursed for the cost of any medicine or drug that is not "prescribed" within the meaning of Code Section 106(f) or is not insulin. In addition, only medicine or drugs considered to be prescription drugs under Code Section 106(f), including "over-the-counter" drugs obtained under prescription, shall be able to be purchased by debit and/or credit cards issued to be used in conjunction with the Plan.Any purchase must comply with the conditions set forth in Notice 2010-59 (for "90 percent pharmacy" purchases) and Notice 2011-5 (for all other purchases), and any subsequent IRS guidance.
This amendment has been executed this _________________ day of ______________________________________, ________.

Name of Employer:
   

By:  





EMPLOYER

CERTIFICATE OF ADOPTING RESOLUTION


The undersigned authorized representative of  ___________________________________ (the Employer) hereby certifies that the following resolutions were duly adopted by Employer on ___________________________, ___________, and that such resolutions have not been modified or rescinded as of the date hereof;


RESOLVED, that the Amendment to the ___________________________________________________________________ Plan (the Amendment) is hereby approved and adopted, and that an authorized representative of the Employer is hereby authorized and directed to execute and deliver to the Administrator of the Plan one or more counterparts of the amendment.




The undersigned further certifies that attached hereto is a copy of the Amendment approved and adopted in the foregoing resolution.

Date: 







Signed: 














      


[print name/title]


SUMMARY OF MATERIAL MODIFICATIONS

for the

__________________________________________________
(Name of Plan)

I

INTRODUCTION

This is a Summary of Material Modifications regarding the 
 (“Plan”). This is merely a summary of the most important changes to the Plan and information contained in the Summary Plan Description (“SPD”) previously provided to you. It supplements and amends that SPD so you should retain a copy of this document with your copy of the SPD. If you have any questions, contact the Administrator. If there is any discrepancy between the terms of the Plan, as modified, and this Summary of Material Modifications, the provisions of the Plan will control.

II

SUMMARY OF CHANGES

Medical expenses:
Effective ____________________________, you may not request reimbursement of "over the counter" drugs unless the drug is insulin or the drug is prescribed for you for treatment of a medical condition. You can use our provided debit and/or credit cards to obtain "over the counter" drugs only if you have a prescription for that "over the counter" drug.
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